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1. INTRODUCTION’

Bulgaria, which has a civil law legal system, was one of the first countries to enact legislation
enabling its courts to exercise universal criminal jurisdiction over ordinary crimes in its very
first Penal Code of 1896.2 However, the current Criminal Code provides for universal
jurisdiction (the ability of states to investigate and prosecute conduct abroad which is not
linked to the forum state by the nationality of the suspect or the victim or by the harm to the
forum state’s own interests) over a much more limited scope of crimes. Moreover, there are
serious gaps in the legal framework required for the effective prosecution of crimes under
international law, including the failure to define expressly certain crimes under international
law as crimes under Bulgarian law, failure to provide for universal jurisdiction over many
crimes under international law, failure to define principles of criminal responsibility in
accordance with the strictest requirements of international law, and a wide range of obstacles
to prosecutions and extraditions.

Under the current Criminal Code, Bulgarian courts can exercise universal jurisdiction over
crimes defined in Chapter Fourteen “Crimes against Peace and Humanity” of the Bulgarian
Criminal Code, which include aggression, genocide, apartheid, war crimes in international
and non-international armed conflict and torture during armed conflict, as well as over crimes
listed in treaties authorizing states parties to exercise such jurisdiction. However, not only are
definitions of these crimes inconsistent with the standards of international law, but the list of
crimes against peace and humanity in Chapter Fourteen is incomplete.

Although Bulgaria has defined murder, rape, enforced prostitution, unlawful deprivation of
liberty, and unlawful persecution, which are crimes against humanity under the Rome
Statute, as ordinary crimes, it has not characterized them as crimes against peace and
humanity and, therefore, has not provided universal jurisdiction over such crimes. Other
crimes against humanity, such as extermination, enslavement, sexual slavery, enforced

' This paper was prepared by the International Justice Project of Amnesty International’s International
Secretariat in London, based on research by Elena Kostadinova, a lawyer at the firm of McDermott Will &
Emery/ Stanbrook LLP, Rue Pére Eudore Devroye, 245, 1150 Brussels, Belgium, which provided the
organization with pro bono assistance in locating legislation concerning universal jurisdiction in Central
and Eastern European and Central Asian countries. It was drafted and updated by Stanimira Georgieva, a
Bulgarian lawyer working as a volunteer in the International Justice Project, who did substantial
additional research and also translated many of the provisions cited. In addition the organization is
grateful for comments on the draft by Associate Professor Dr Krasimira Benkova, Associate Professor Dr
Irena llieva, and Ivanka Ivanova, independent experts, and the Bulgarian Ministry of Foreign Affairs,
Ministry of Justice and Ministry of Interior.

2This is the first Penal Code of the Principality of Bulgaria (Penal Law, in Bulgarian: HakasaTteneH 3akoH
Ha KHsixxecTBo Bbnrapus), which was in force from 1896 to 1951 and not the current Bulgarian
Criminal Code adopted in 1968 and subsequently amended.
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pregnancy, enforced sterilization, enforced disappearances and extrajudicial executions, are
not expressly defined in Bulgarian legislation, but some of their elements are covered in the
Criminal Code as ordinary crimes. Unlawful deportation and torture are included in Chapter
Fourteen of the Criminal Code, but are defined only as war crimes.

Not only are ordinary crimes not subject of universal jurisdiction under Bulgarian law, but
also prosecution of mere ordinary crimes can be barred by statute of limitations. In addition,
since certain offences are not expressly defined in the Criminal Code, it is possible that the
persons responsible would not be prosecuted or extradited. Therefore, Bulgaria is currently a
safe haven from prosecution in its courts for foreigners who have committed many crimes
under international law abroad against other foreigners.

Bulgaria has enacted legislation implementing its cooperation obligations under the Rome
Statute and it has entered into cooperation agreements with other international criminal
courts. Nevertheless, it is possible that persons named in arrest warrants issued by the
International Criminal Court or any other international criminal court could not be arrested
and surrendered to such courts as current legislation and definitions of certain crimes are
ambiguous or missing. There are a number of obstacles to extradition, such as the non-
extradition of nationals and the principle of dual criminality (requiring the conduct to be
criminal in both Bulgaria and the state requesting extradition), which should not apply to
crimes under international law. The provisions in the Criminal Code regarding immunities,
bars on retroactive application of law, double jeopardy (ne bis in idem), and amnesties also
do not make exceptions for crimes under international law.

In certain circumstances, Bulgarian courts can exercise universal civil jurisdiction over civil
claims in criminal proceedings based on universal criminal jurisdiction, but such claims
could be barred by statutes of limitations. Moreover, prosecutions of serious crimes (crimes
of general nature) can only be initiated by the prosecutor and not by the victims or their
heirs.

Bulgaria does not have any special unit to investigate and prosecute crimes under
international law and there are no known cases involving universal jurisdiction.

A major overhaul of the legal framework and significant changes are necessary for Bulgaria to
ensure that persons responsible for the worst crimes imaginable are not walking freely on the
streets of its cities.

This paper makes extensive recommendations for reform of law and practice so that the
Bulgaria can fulfil its obligations under international law to investigate and prosecute crimes
under international law, to extradite them to another state able and willing to do so in a fair
trial without the death penalty or a risk of torture or other cruel, inhuman or degrading
treatment or punishment or to surrender them to the International Criminal Court.3

31n all cases where a link to Bulgarian legislation exists it is included in the first reference to that
legislation and in the bibliography.
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2. THE LEGISLATIVE FRAMEWORK

2.1 TYPE OF LEGAL SYSTEM

The Bulgarian legal system is a typical representative of the Romano-Germanic legal family.
Acts of Parliament are the main source of law while customary international law (legal
custom), case law, legal doctrine, moral rules and equity are recognized as indirect or
‘subsidiary’ sources of law. The decisions of the Constitutional Court are also considered a
source of law.*

2.2 STATUS OF INTERNATIONAL LAW
Article 5 (4) of the 1991 Bulgarian Constitution states:

‘International treaties which have been ratified in accordance with the
constitutional procedure, promulgated and having come into force with
respect to the Republic of Bulgaria shall be part of the legislation of the
State. They shall have primacy over any conflicting provision of the domestic
legislation.’®

In the hierarchy of legal acts in Bulgaria, international treaties are a source of law that comes
below the Bulgarian Constitution and above any other conflicting national legislation.®
According to Article 149 (1) of the Constitution’ in any conflict between the Constitution and

4 Angel Panayotov, Venelin Dimitrov, and Blagomir Minov, UPDATE: The Bulgarian Legal System and
Legal Research, Hauser Global Law School Program, New York University School of Law:
http://www.nyulawglobal.org/globalex/bulgarial .htm#_2._Sources_of_Law.

® Constitution of the Republic of Bulgaria, 12 July 1991, Art. 5 (4) (English translation at the official
web page of the General Assembly of the Republic of Bulgaria:
http://www.parliament.bg/?page=const&Ing=en). The original text reads:

‘MexgyHapoaHuTe 4OroBopu, patnduumpaHn No KOHCTUTYLIMOHEH pef,
obHapogBaHu 1 Brne3nu B cuna 3a Penybnuvka bbnrapusi, ca 4acT OT BbTPELLUHOTO
npaBo Ha cTpaHaTa. Te umaT NpeanMMCcTBO NMpea Te3n HOPMU Ha BbTPELLHOTO
3aKoHoAaTercTBoO, KOUTO MM MpoTuBopeyar.’

® Bulgaria has explained with regard to international treaties that ““[als per article 5, paragraph 4, of the
Constitution of the Republic of Bulgaria, these international agreements are part of the internal law of
the country. They supersede any domestic legislation stipulating otherwise.”” Third periodic report of
Bulgaria to the Committee against Torture, U.N. Doc. CAT/C/34/Add.16, 13 Oct. 2003, para. 9.

7 Constitution of the Republic of Bulgaria.

Article 149 (1) 4 of the Constitution reads:

Al Index: EUR 15/001/2009 Amnesty International March 2009
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a treaty, the Constitution would prevail. Based on Article 5 (4) of the Constitution and Article
26 (2) of the International Treaties Act of 2001, Bulgarian courts should be able to apply
international treaties directly and try persons for crimes of international concern listed in
treaties with aut dedere aut judicare (extradite or prosecute) provisions. & However, according
to Article 26 (3) of the International Treaties of the Republic of Bulgaria Act:

‘The applicability of the provisions of an international treaty into the internal law is
determined in accordance with the character of these provisions, directly applicable or not,
and with the hierarchical place of the treaty for incorporation into the internal legislation and
according to the Constitution and the laws of the country.”

‘The Constitutional Court shall:

4. rule on the compatibility between the Constitution and the international treaties
concluded by the Republic of Bulgaria prior to their ratification, and on the
compatibility of domestic laws with the universally recognized norms of international
law and the international treaties to which Bulgaria is a party.’

The original text reads:

‘KOHCTUTYLIMOHHUAT CbA:

4. npousHacs ce 3a CbOTBETCTBMETO Ha CkItodeHuTe oT Penybnuka Bbnrapus
MeXayHapoaHu aorosopu ¢ KoHcTuTyumsTa npeau patudnkauusita um, Kakto 1 3a
CbOTBETCTBME HA 3aKOHUTE C 0BLLONPU3HATUTE HOPMU HA MEXOYHAPOAHOTO NpaBo
1 C MeXAyHapoaHUTe [OroBOpU, Mo kouTo Bbnrapus e ctpana;’

In addition, the spirit of Articles 4 (1) and 5 (1) of the Constitution indicates the supremacy of the
Constitution over international treaties.

® International Treaties of the Republic of Bulgaria Act of 2001, available at
http://lex.bg/laws/Idoc.php?IDNA=2135213056, (translation by Amnesty International).

Article 26 (2) provides:

‘A state institution cannot refer to the provisions of national legislation in order to
justify failure to comply with international treaties to which Bulgaria is a signatory.’

The original text reads:

‘Nbp>kaBeH opraH He MOXe [ja ce N030BaBa Ha pasnopeAdy Ha BLTPELLIHOTO NpaBo
KaTo OCHOBAHWE 33 HEU3MbIIHEHWE HA MEXAYHapPOAEH JOroBop, MO KOUTO
Penybnuka Bbnrapus e ctpaHa.’

® International Treaties of the Republic of Bulgaria Act of 2001.
The original text reads:

‘[leiicTBMETO BbB BLTPELLHUSA NPABOB pef Ha pasnopeaduTe Ha MexayHapoaeH
[I0roBOp Ce Onpeaerns B 3aBUCUMMOCT OT XapakTepa Ha Teau pasnopeabu, npsiko
NPUIOXUMUN UNK HE, U OT epPapXxmMyYeckoTo MSICTO Ha akTa 3a 06Bbp3BaHe BbB
BbTPELLHUSA NPaBOB pef cbobpasHo KOHCTUTYLMSTA 1 3aKOHUTE Ha cTpaHaTa.’

Amnesty International March 2009 Al Index: EUR 15/001/2009
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Therefore, the applicability of international treaties in national law depends on the nature of
the treaty provisions and other factors. Although the Bulgarian Ministry of Interior has stated
that courts do not need to be expressly empowered to prosecute certain types of crimes
because such powers ‘they derive by force of the Constitution and the laws’1?, a decision of
the Constitutional Court in 1992 demonstrates that the powers of Bulgarian courts are
limited when it comes to the direct application of international treaties.

Indeed in its Ruling No. 7 of 2 August 1992 the Bulgarian Constitutional Court clarified the
status of international treaties in the domestic criminal law system and their direct
application by courts. It articulated a three-stage analysis of the relevant treaty provision to
determine weather treaty provisions were directly applicable. First of all, the Court specified
the three conditions that have to be met for international treaties to become part of the
domestic law of the state. They need to be:

ratified in accordance with the constitutional procedure.
promulgated in State Gazette.
entered into force for the Republic of Bulgaria.

According to the Constitutional Court, once these conditions are met international treaties are
part of the domestic legislation of the state and the legal norms in those treaties become a
source of rights and obligations for the subjects of national law. However, international
treaties (the Court cited the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and the International Convention on the Elimination of
All Forms of Racial Discrimination, in particular) cannot be directly applied in the national
criminal law as they do not define the elements of crimes and do not provide a specific
penalty for each crime. Therefore,

‘in order to incorporate the crimes stipulated in international treaties in the
national law, the elements of each particular crime and the relevant
penalty have to be defined through a domestic legislative act, the
operation of which is determined by the requirements of national
legislation.’t!

Finally, the Court concluded that once the crimes and the corresponding penalties are
defined in the domestic legislation the phrases and terminology used in international
documents can be used for further clarification of the crimes and their elements.

In Bulgarian legal system, the decisions of the Constitutional Court are recognized as a direct

10 | etter from the Bulgarian Ministry of Interior ‘Comments on the Report of Amnesty International
"Bulgaria: End Impunity Through Universal Jurisdiction” within the remit of the Ministry of Interior’ to
the International Justice Project, Amnesty International, dated 28 November 2008.

11 Constitutional Court Ruling No 7 of 2 August 1992, available at: http://www.constcourt.bg/,
(translation by Amnesty International).
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source of law. Therefore, the ruling of the Court has determined that crimes of international
concern in treaties have to be first incorporated into the Criminal Code in order to be applied
by Bulgarian courts.

Nevertheless, under the reasoning of the Constitutional Court in its 1992 decision,
international instruments such as the Rome Statute, where each crime and its relevant
penalty are defined, should in theory be directly applied by Bulgarian Courts.'?2 However,
Bulgarian courts have not ruled on whether the Rome Statute can be enforced directly
through prosecutions so it is not certain whether they would permit prosecutions of persons
directly under the Rome Statute.

In contrast to defining the crimes and penalties, there are cases where Bulgarian courts have
directly applied international human rights treaties, based on Article 5 (4) of the Bulgarian
Constitution. For instance, in May 2005, the Sofia Court of Appeals directly applied the
1969 Convention on Special Missions and ruled on the release of a Serbian colonel of the
former Yugoslav army, Chedomir Brankovic. Colonel Brancovic, who has entered Bulgaria as a
part of an official Serbian military delegation, was arrested by the Bulgarian police by request
of the Croatian bureau of Interpol for the alleged commission of war crimes.

However, the case discussed above does not involve prosecution of someone for crimes under
international law, but enforcement of a provision protecting individual human rights.
Therefore, it is uncertain in which cases Bulgarian courts directly apply international treaties,
ratified by Bulgaria, to permit prosecution of someone for a crime under international law and
in which instances treaties have to be incorporated into the Criminal Code in order to be
applied.

As explained below, some crimes under international law (Section 4.3) and some crimes
under national law of international concern listed in treaties with aut dedere aut judicare
provisions (Section 4.2) are defined in the Criminal Code as crimes.

Whatever the legal effect of the Bulgarian jurisprudence discussed above, Bulgaria, as a state
party to the 1969 Vienna Convention on the Law of Treaties, is obliged to recognize in all
circumstances the supremacy of conventional international law and customary international
law.’® The supremacy of international law applies to all national law, including Bulgaria’s
Constitution.* As set out in the Vienna Convention, every international agreement concluded

12 Daniela Boteva, ‘Implementation of the Rome Statute in Bulgaria’, 16 Finnish Yearbook of
International Law, 2005, available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=996515. The
elements of each crime are further refined in the Elements of Crimes instrument, adopted by the
Assembly of States Parties of the International Criminal Court.

13 Vienna Convention on the Law of Treaties, 23 May 1969, entry into force 27 Jan. 1980, 1155
U.N.T.S. 331. Bulgaria acceded to the Convention on 21 Apr 1987. As of 14 March 2009, 45 states
had signed the Convention and 108 are states parties
(http://treaties.un.org/Pages/ViewDetailslIl.aspx?&src=TREATY&id=468&chapter=23&Temp=mtdsg3&lan

g=e).

14 Annemie Schaus, "Les Conventions de Vienne sur le droit des traités. Commentaire article par article’,
Olivier Corten & Pierre Klein (dir.), Bruxelles, Bruylant-Centre de droit international-Université Libre de
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between states in written form and governed by international law in force is binding upon the
parties to it and must be performed by them in good faith.!® In addition, Bulgaria is expressly
prohibited from invoking the provisions of its internal law as justification for its failure to
perform a treaty.!® To the extent that Bulgaria fails to implement its treaty and customary
international law obligations, it incurs international responsibility for such failures. Therefore,
Bulgaria should undertake any legislative changes necessary to comply with its treaty and
customary international obligations.

2.3. COURT SYSTEM

In Bulgaria the system of the courts is decentralized. Courts of various ranks are distributed
throughout the country whereas only the Supreme Court of Cassation and the Supreme
Adminstrative Court are based in the capital city, Sofia.l”

Pursuant to Article 3 (1) of the Judicial System Act, courts in Bulgaria are regional, district,
administrative, military, courts of appeal, the Supreme Administrative Court, and the
Supreme Court of Cassation.'® Regional and district courts have jurisdiction over civil and
criminal cases while administrative courts have jurisdiction on administrative matters.

2.4. ROLE OF THE POLICE AND THE PROSECUTORS

Criminal investigations are regulated primarily in Part Three, Chapters Sixteen and Seventeen
of the Criminal Procedure Code and the Ministry of Interior Act (regulating the police force).

Preliminary proceedings are formed only for crimes of general nature. A decision to initiate
preliminary proceedings is made by the procecutor (Article 212 (1) of the Criminal Procedure
Code) and the investigative bodies (investigating magistrates and police investigators) operate
under the guidance and supervision of the prosecutor (Article 52 (2) of the Criminal
Procedure Code).

Bruxelles, 2006, art. 27, p.1136 (‘L’article 27 de la Convention de Vienne, quant a lui, prescrit
certainement, dans I'ordre juridique international, la primauté du droit international sur le droit interne’).

15 Vienna Convention, Article 26.
16 Ipid., Article 27.

17 Angel Panayotov, Venelin Dimitrov, and Blagomir Minov, UPDATE: The Bulgarian Legal System and
Legal Research, Hauser Global Law School Program, New York University School of Law:
http://www.nyulawglobal.org/globalex/bulgarial.htm#_2._Sources_of_Law.

18 Judicial System Act, last amended 7 August 2007, available at: http:/lex.bg/laws/Idoc/2133358082.

The original text reads as follows:

‘Ceanmuwata B Peny6nvka Bbnrapus ca pavioHHW, OKPBXHWU, aAMUHUCTPATUBHMY,
BOEHHW, anenaTueHW, BbpxoBeH aAMUHUCTPaTMBEH CbA 1 BbpXxoBeH kacaumoHeH

3

CbA.
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Under the Bulgarian legal system there are two types of crimes depending on the proceedings
for identification of criminal liability — crimes of general nature and crimes of specific nature.
Crimes of specific nature are those where a criminal prosecution is instituted on the basis of
complaint by the victim (private complainant). They are found in the Special Provisions
sections of the Criminal Code, - for example, minor bodily injury, insult, slander, theft or
injury by relatives (spouse, brother or sister). All other crimes or elements of crimes are
considered crimes of general nature and require public prosecution criminal proceedings. In
case of crimes of general nature the public prosecutor determines whether to prosecute
independently of the wishes and the will of the victim.

Therefore, prosecutions for crimes under international law, crimes of international concern
and most serious ordinary crimes can be initiated only by a public prosecutor, not by a victim
or a person acting of his or her behalf. However, the victim or a person acting of his or her
behalf can take part in trial proceedings, that have been initiated by the public prosecutor, as
a private prosecutor who can participate in court along with the public prosecutor (Article 78
(1) of the Criminal Procedure Code) and continue the prosecution after the public prosecutor
has made a statement that he or she will not pursue it any further (Article 78 (2) of the
Criminal Procedure Code). See Section 5.3 below.

Consequently, investigations and prosecution of the crimes discussed in this paper are
usually initiated and led by a prosecutor assisted by the police.

Unless otherwise prescribed, prosecutors are obliged to prosecute offences falling within the
domain of public prosecution, which means that jurisdiction over these crimes is obligatory

rather than discretionary.

Although, Bulgaria has a Special Counter Terrorism Unit, there is no specialized police unit
established to investigate genocide, crimes against humanity, war crimes and torture.
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3. LEGISLATION PROVIDING FOR
EXTRATERRITORIAL CRIMINAL
JURISDICTION OTHER THAN
UNIVERSAL JURISDICTION

The courts of Bulgaria can exercise active personality, passive personality and protective
jurisdiction over certain crimes.

3.1 ACTIVE PERSONALITY JURISDICTION

Active personality jurisdiction is a category of jurisdiction based on the nationality of the
suspect or defendant at the time of the commission of the crime or tort.!® This category of
jurisdiction does not include jurisdiction over crimes committed by a foreigner who is not a
national, but who is a resident of the country, at the time of the crime, or who subsequently
becomes a resident, domiciliary or national of the forum state. Jurisdiction over crimes on
such a basis instead falls under the category of universal jurisdiction.

Bulgarian courts can exercise active personality jurisdiction over crimes, defined in the
Criminal Code, which have been committed by its citizens abroad at a time when they were
citizens. Article 4 (1) of the Criminal Code provides: ‘The Criminal code shall apply to the
Bulgarian citizens also for crimes committed by them abroad. “%°

19 This is the approach taken in the International Bar Association Legal Practice Division, Report of the
Task Force on Extraterritorial Jurisdiction (October 2008) (IBA Report), p. 144: “The active personality
principle, also known as the active nationality principle, permits a state to prosecute its nationals for
crimes committed anywhere in the world, if, at the time of the offense, they were such nationals.”. For
the scope of the active personality principle, see Amnesty International, Universal jurisdiction: The duty
of states to enact and enforce legislation — Ch. One, Al Index: IOR 53/003/2001, September 2001.

2 Criminal Codeof the republic of Bulgaria, last amended on 28 November 2008, available at:
http://www.vks.bg/vks_p04_04.htm, Article 4 (1) (Translation at:
http://www.legislationline.org/upload/legislations/d7/8d/c1519b43d701a2f3976b312d2993.pdf, some
provisions were also translated by Amnesty International).

The original text reads:

‘HakaszaTenHusaT Kogekc ce npunara KbM 6brrapckute rpaxkgaHum n 3a
M3BBPLUEHUTE OT TAX NPECTBNNEHNs B YyxOuHa.’
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3.2 PASSIVE PERSONALITY JURISDICTION

Passive personality jurisdiction is a category of jurisdiction based on the nationality of the
victim at the time of the commission of the crime or the tort.?! It does not include crimes
committed against someone who became a national, domiciliary or resident of the forum
state after the crime was committed. In addition, it also does not apply to crimes committed
against a national of a co-belligerent state in an armed conflict who is not a national of the
forum state.

Bulgarian courts can exercise passive personality jurisdiction over ordinary crimes, defined in
the Criminal Code, which have been committed against its nationals abroad. Article 5 of the
Criminal Code provides:

‘The Criminal Code shall also apply to foreign citizens who have committed
crimes of general nature abroad, whereby the interests the Republic of
Bulgaria or of Bulgarian citizens have been affected.’??

3.3 PROTECTIVE JURISDICTION

The category of protective jurisdiction involves jurisdiction over crimes committed against the
forum state’s own special interests, such as counterfeiting the forum state’s currency, treason
and sedition.??

Bulgarian courts can exercise protective jurisdiction over ordinary crimes committed abroad
which are harmful to the interest of Bulgaria. Article 5 of the Criminal Code states:

‘The Criminal Code shall also apply to foreign citizens who have committed
crimes of general nature abroad, whereby the interests of the Republic of
Bulgaria or of Bulgarian citizens have been affected.’?*

21 |BA Report, p.146: ‘The victim must have been a national of the foreign state, State A, at the time of
the crime.’. For the scope of the passive personality principle, see Amnesty International, Universal
jurisdiction (Ch. One), supran. 19, at Sect. I1.C.

2 Criminal Code, Article 5.The original text reads:

 HakasaTenHuaT KOAEKC ce npunara v KbM YyXXAeHUM, U3BBPLIMNK B YyX6unHa
npecTbMNeHns oT obLL, xapakTep, C KOUTO Ce 3acaraT uHTepecuTe Ha Penybnuka
Bbnrapusa unu Ha 6bnrapckv rpaxaaHuH.’

23 For the scope of protective jurisdiction, see Amnesty International, Universal jurisdiction (Ch. One),
supran. 19, at Sect. II.D. For a somewhat more restrictive definition, see IBA Report, supran. 19 p.
149: “[Tlhe 'protective principle’, ... recognizes a state’s power to assert jurisdiction over a limited range
of crimes committed by foreigners outside its territory, where the crime prejudices the state’’s vital
interests’’.

24 Criminal Code, Article 5.
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4. LEGISLATION PROVIDING FOR
UNIVERSAL CRIMINAL JURISDICTION

There are two separate provisions authorizing courts to exercise universal jurisdiction, one
which is based on the nature of the crime (Article 6 (1) of the Criminal Code) and the other,
which overlaps with regard to certain crimes, based on treaty obligations (Article 6 (2) of the
Criminal Code).

According to Article 6 (1) of the Criminal Code, Bulgarian courts can exercise universal
jurisdiction over the crimes listed in Chapter Fourteen of the Bulgarian Criminal Code,
entitled ‘Crimes against Peace and Humanity’ (Articles 407 to 419)?5: planning, preparing or
waging of aggressive war, propaganda and incitement towards armed attack, genocide, the
crime against humanity of apartheid, war crimes (including torture). In addition, pursuant to
Article 6 (2) Bulgarian also can exercise universal jurisdiction over certain crimes listed in
treaties permitting or requiring states parties to exercise such jurisdiction.

However, Bulgaria cannot exercise universal jurisdiction over extrajudicial executions,
enforced disappearances or crimes against humanity other than apartheid and torture in
wartime because they are not listed in Chapter Fourteen and are defined merely as ordinary
crimes.

4.1 ORDINARY CRIMES

Bulgaria was one of the first countries to enact legislation enabling its courts to exercise
universal criminal jurisdiction over ordinary crimes in its very first Penal Code.?® Article 6 of
the 1896 Penal Code provided that Bulgarian courts could exercise universal jurisdiction over

% Bulgarian Criminal Code Article 6 (1):

‘The Criminal Code also applies to foreign citizens who have committed abroad
crimes against peace and humanity, whereby the interests of another state or foreign
citizens have been affected.’

The original text reads as follows:

‘HakasaTenHusT Kogekc ce npunara u 3a Apyru NpecTbhneHns, U3BbpLUEHN OT
YyXXOEHUM B YykOuHa, Korato ToBa e NpeaBUAEHO B MEXAYHAapOAHO ChrnalleHue,
B KOeTO yyacTByBa Penybnuka bvnrapus.’

% This is the first Penal Code of the Principality of Bulgaria (Penal Law, in Bulgarian: HakasaTteneH
3akoH Ha KHsxkecTBo Bbnrapus), being into force from 1896 to 1951 and not the current Bulgarian
Criminal Code adopted in 1968 and subsequently amended.
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a foreigner suspected of committing any crime abroad against another foreigner if that
suspect was not extradited. Article 5 in the 1896 Penal Code provided for active personality
jurisdiction:

‘In addition to the cases indicated in Article 4, a Bulgarian national is also penalized
according to this code, when he commits abroad a crime defined in this code.’?’

And the text of Article 6 extended the scope of Article 5 to crimes committed abroad by
foreigners, but subjected such universal jurisdiction to two conditions, refusal of a request for
extradition and approval of a political official:

‘Article 5 shall be also applied to foreigners when the crime they have
committed is penalized by this code with at least imprisonment, when the
foreign authorities® request for extradition is not approved and the minister
of justice orders for the initiation of criminal proceedings.’?®

These provisions were not included in the 1968 Criminal Code. Although the Penal Code of
1896 permitted Bulgarian courts to exercise universal jurisdiction over persons suspected of
ordinary crimes who were not extradited, in contrast to many other countries, there are no
provisions in the current Criminal Code authorizing courts to exercise universal jurisdiction
over ordinary crimes, such as murder, assault, rape or kidnapping.?®

4.2 CRIMES UNDER NATIONAL LAW OF INTERNATIONAL CONCERN.

There are two different ways for Bulgarian courts to exercise universal jurisdiction over crimes
under national law of international concern - first, where the crimes are expressly listed as
crimes against peace and humanity in the Criminal Code (Article 6 (1) of the Criminal Code):

‘The Criminal Code also applies to foreign citizens who have committed
abroad crimes against peace and humanity, whereby the interests of
another state or foreign citizens have been affected.’3®

z Bulgarian Penal Code of 1896, Article 5. The original text reads as follows:

‘OcBeHb cryqanTe, NoCOYeHn Bb 4il. 4, Haka3Ba ce Tbi CbLUO NO HACTOALLMSA
3aKOHB U OH3U 6'b]'||'apCKVI noJAaHnKb, KOMTO U3BBLPLUM BbHBL OTb AbpXaBaTta efHO
OTb npeasneHnTe Bb HAacToAWMA 3aKOHb ﬂpeCT'bﬂﬂeHI/lﬂ.'

28 Bulgarian Penal Code of 1896, Article 6. The original text reads as follows:

‘MocTaHoBNeHusATa Ha 4n. 5 ce npunaratsb M 3a YyX4eHUuUTe, Korato N3BbPLLEHOTO
OTb TSAXb NPECTbNSIEHNE Ce Haka3Ba crnopeab HACTOSILLMS 3aKOHb MOHE Cb
TbMHUYEHD 3aTBOPb, KOraTo NpeasioKeHNETO Ha YyauTe BNacTu 3a npeaBaHeTo
UMb He 6bae NPUeTo U MUHUCTBPBLTH Ha NPABOCBHAMETO Ce pasnopeam 3a
Bb30yXXJaHe Ha yrnaBHo npecneasaHe.’

2% There are more than 50 states which provide for universal jurisdiction over ordinary crimes.

30 Criminal Code, Article 6 (1).
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The second scheme under which Bulgarian courts can exercise universal jurisdiction is over
crimes of international concern identified in treaties, to which Bulgaria is a party, with aut
dedere aut judicare provisions - providing for or requiring universal jurisdiction. 3! Article 6
(2) of the Criminal Code reads as follows:

‘The Criminal Code shall also apply to other crimes committed by foreign
citizens abroad, where this is stipulated in an international agreement, to
which the Republic of Bulgaria is a party.’3?

4.2.1 AN OVERVIEW: CRIMES UNDER NATIONAL LAW OF INTERNATIONAL CONCERN THAT ARE SUBJECT TO
UNIVERSAL JURISDICTION IN BULGARIA

The crimes under national law of international concern listed in treaties authorizing or
requiring states parties to exercise universal jurisdiction are listed below. There is also an
indication of whether Bulgarian courts can or cannot exercise universal jurisdiction,
depending on the ratification of a treaty by Bulgaria and, where it has been possible to make
this determination and whether the crime is incorporated into the Criminal Code upon
Bulgarian ratification of a treaty.

For the purposes of this paper, it is sufficient simply to note that Bulgaria has implemented,
at least in part, the relevant treaty obligation. If this is the case, it is indicated whether the
Criminal Code expressly defines the conduct or at least some of the conduct, prohibited in
the treaty as a crime or not. Even if the Criminal Code has not expressly defined the conduct
as a crime, it covers some of its elements and, therefore, it may be possible in some
instances to prosecute a person for some of that conduct as an ordinary crime. In most
instances, there is little or no jurisprudence addressing the scope of jurisdiction. The crimes
are discussed roughly in chronological order, based on when a crime became generally
recognized as subject to universal jurisdiction as with piracy, or when it was the subject of an
international or regional treaty provision, regardless when Bulgaria became a party. Indeed, in
some cases, Bulgaria has not ratified the relevant treaty. The crimes and the relevant treaties
(protocols are discussed together with the related treaty) discussed below are as follows:

Piracy: Customary international law, 1958 Convention on the High Seas and 1982
United Nations Convention on the Law of the Sea;

31 Although In certain circumstances a treaty with an aut dedere aut judicare provision does not involve
universal jurisdiction (for example, when the obligation only concerns a national of the requested state),
it normally does involve universal jurisdiction by requiring the requested state to extradite any person,
including foreigners accused of committing crimes outside the requested state against foreigners where
there is no harm to the requested state’s own interests. If the requested state declines to extradite the
accused, it will then be obliged under the aut dedere aut judicare provision to exercise universal
jurisdiction.

% Criminal Code, Article 6 (2). The original text reads as follows:

‘HakasaTenHusT Kogekc ce npunara v 3a Apyri NpecTbnneHns, U3BbpPLUEHN OT
Yy)XXOEHLUM B YykOuHa, KoraTo ToBa e NpeaBUAEHO B MEXAYHAapOAHO ChrnalleHue,
B KoeTo yyactByBa Penybnuka Bbnrapus.’
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Counterfeiting: 1929 International Convention for the Suppression of Counterfeiting
Currency;

Narcotics trafficking: 1961 Single Convention on Narcotic Drugs, as amended by
the 1972 Protocol amending the Single Convention on Narcotic Drugs;

Violence against passengers or crew on board a foreign aircraft abroad: 1963
Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo

Convention);

Hijacking a foreign aircraft abroad: 1970 Convention for the Suppression of
Unlawful Seizure of Aircraft (Hague Convention);

Sale of psychotropic substances: 1971 Convention on Psychotropic Substances;

Certain attacks on aviation: 1971 Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation (Montreal Convention);

Attacks on internationally protected persons, including diplomats: 1973 Convention
on the Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplomatic Agents;

Terrorism suppression: 1977 European Convention on the Suppression of Terrorism;

Hostage taking: 1979 International Convention against the Taking of Hostages;

Theft of nuclear materials: 1979 Convention on the Physical Protection of Nuclear
Material;

Attacks on ships and navigation at sea: 1988 Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation;

Use, financing and training of mercenaries: 1989 International Convention against
the Recruitment, Use, Financing and Training of Mercenaries;

Attacks on UN and associated personnel: 1994 Convention on the Safety of United
Nations and its 2005 Protocol;

Terrorist bombing: 1997 International Convention for the Suppression of Terrorist
Bombings;

Financing of terrorism: 1999 International Convention for the Suppression of the
Financing of Terrorism;

Transnational crime - Transnational organized crime: 2000 UN Convention against
Transnational Organized Crime;

Transnational crime - Trafficking of human beings: 2000 Protocol to Prevent,
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Suppress and Punish Trafficking in Persons, Especially Women and Children;

Transnational crime — Firearms: 2001 Protocol against the lllicit Manufacturing of
and Trafficking in Firearms, Their Parts and Components and Ammunition;

Nuclear terrorism: 2005 International Convention for the Suppression of Acts of
Nuclear Terrorism; and

Terrorism prevention: 2005 Council of Europe Convention on the Prevention of
Terrorism.

4.2.2 SPECIFIC CRIMES
Piracy

Piracy is a crime which can be committed only on the high seas or outside the territorial
jurisdiction of any state. Under customary international law, courts of any state can exercise
universal jurisdiction over piracy independently of any treaty, although one definition has
been codified in two treaties providing for universal jurisdiction over this crime. Bulgaria has
been a party to the 1958 Convention on the High Seas since 31 August 1962. It has been a
party to the 1982 United Nations Convention on the Law of the Sea since 15 May 1996.
Both treaties provide for universal jurisdiction over piracy.3® Bulgaria made a declaration
upon ratification of the treaty stating that:

‘the definition of piracy given in the Convention does not cover certain acts
which under contemporary international law should be considered as acts
of piracy and does not serve to ensure freedom of navigation on
international sea routes.’®*

Bulgaria has not expressly defined piracy as a crime in its Criminal Code. Nevertheless, the
main elements of the crime of piracy are defined in Article 20 and Article 32 of the 2000
Law for Sea Space, Inland Waterways and Ports, as well as in Articles 340, 341b and 341a
(3) of the Criminal Code. Therefore, Bulgarian courts can exercise universal jurisdiction over
many acts of piracy on the high seas based on Article 5 (4) of the Constitution and Article 6
(2) of the Criminal Code.

% Convention on the High Seas, available at:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_high_seas.pdf, 29 April 1958
(entered into force 29 Sept. 1962), arts. 19 (authorizing seizure of pirate ships or aircraft on the high
seas), 101 (defining piracy).

UN Convention on the Law of the Sea, available at:
http://www.un.org/Depts/los/convention agreements/texts/unclos/unclos e.pdf, 10 Dec. 1982 (entered
into force 16 Nov. 1994), Arts. 101 (Definition of piracy), 105 (Seizure of a pirate ship or aircraft).

3 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXX|/treaty2.asp.
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Counterfeiting

Bulgaria has been a party to the 1929 International Convention for the Suppression of
Counterfeiting since 22 May 1930.3% This treaty requires states parties to make
counterfeiting of foreign currency and attempts to do so ordinary crimes (Art. 3), to make
such crimes subject to extradition (Art. 10) and, if the state party recognizes a general rule of
extraterritorial jurisdiction, to prosecute persons suspected of counterfeiting of foreign
currency abroad if extradition has been requested and rejected for a reason not connected
with the crime (Art. 9).

Bulgaria has defined counterfeiting as a crime in Articles 243 to 246 of the Criminal Code.
Therefore, Bulgarian courts can exercise universal jurisdiction over counterfeiting of foreign
currency abroad based on Article 5 (4) of the Constitution and Article 6 (2) of the Criminal
Code.

Narcotics trafficking — 1961 Single Convention

Bulgaria has been a party to the 1961 Single Convention on Narcotics Drugs, as amended by
the Protocol amending the Single Convention on Narcotic Drugs since 25 October 1968.36
This treaty requires states parties to define certain conduct concerning narcotic drugs as
crimes under national law (Art. 36 (1)) and, if a person suspected of prohibited conduct is
present in its territory and not extradited, to prosecute the suspect (Art. 36 (2) (a) (iv)). 37

Bulgaria has defined some of the conduct prohibited by the 1961 Single Convention as
crimes in the Criminal Code in Article 242 (2), (3) — carrying of narcotic substances and/or
analogues, and precursors, installations and materials for the production of such substances
across the border of the country, Article 354a (1) — manufacturing processing, acquisition, or
detention of narcotic substances and/or analogues to the purpose of distribution or
distributes such substances, Article 354 (2) stipulates certain conditions related to narcotic
substances and/or analogues (including recidivism) that lead to a more severe penalty, Article
354b (1) — persuasion or help of another to use narcotic substances and/or analogues, and
Article 354c (1) — cultivation of opium poppy, the coca bush plants and those of genus
cannabis. The possession of narcotic substances not for the purposes of distribution (small
quantities) is not specified as a crime in the Penal Code. However, the Narcotic Substances
and Precursors Act prohibit the possession and use of narcotics and/or their analogues for

* hittp://untreaty.un.org/ENGLISH/bible/englishinternetbible/part!|/Treaty-14-a.asp.

On 5 November 2007, Bulgaria made notifications to the treaty: (i) giving the European Police Office
(Europol) a mandate to combat euro counterfeiting and (ii) with regard to the counterfeiting of all other
currencies and for central office functions not delegated to Europol in accordance with point 1, the
existing competencies of the national central offices shall remain in effect.

% http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterVi/treaty21.asp.

%1961 Single Convention on Narcotics Drugs, as amended by the Protocol amending the Single
Convention on Narcotic Drugs, 25 Mar. 1972 (entry into force 25 Aug. 1975).
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personal needs except for medical and research purposes. Chapter 6 of this Act provides for
international cooperation against narcotics related crimes and Article 79 (3) provides for
extradition in accordance with international treaties to which Bulgaria is a party.38

Therefore, according to Article 6 (2) of the Criminal Code, Bulgaria has authorized its courts

to exercise universal jurisdiction over these crimes stipulated by the 1961 Single Convention
on Narcotics Drugs, as amended by the Protocol amending the Single Convention on Narcotic
Drugs and incorporated into national law.

Violence against passengers or crew on board a foreign aircraft abroad

Bulgaria has been a party to the 1963 Convention on Offences and Certain Other Acts
Committed on Board Aircraft (Tokyo Convention) since 28 September 1989.%° This treaty
authorizes states parties to take measures to ensure persons suspected of violence against
passengers or crew on board a foreign aircraft abroad can be extradited or prosecuted (Art.
13 (2)) and to extradite persons suspected of responsibility for such acts or to institute
criminal proceedings against them in their own courts (Art. 15 (1)).

Bulgaria has defined acts of violence against passengers or crew on board an aircraft as a
crime in Article 341a (3) and (4) of the Criminal Code. Therefore, Bulgarian courts can
exercise universal jurisdiction over these offences abroad based on Article 5 (4) of the
Constitution and Article 6 (2) of the Criminal Code.

Hijacking a foreign aircraft abroad

Bulgaria has been a party to the 1970 Convention for the Suppression of Unlawful Seizure of
Aircraft (Hague Convention) since 26 May 1971.4° This treaty requires states parties to
define seizures of aircraft as crimes under national law (Art. 2), to establish jurisdiction over
persons suspected of such seizures who are present in its territory if they are not extradited
(Art. 4 (2)), to take measures to ensure presence for prosecution or extradition (Art. 6 (1) and
(2)) and to submit the cases to the competent authorities if they are not extradited (Art. 7).

Bulgaria has defined hijacking an aircraft as a crime in Article 341b of the Criminal Code.
Therefore, according to Article 6 (2) of the Criminal Code it has provided its courts with
universal jurisdiction over such crimes.

% Narcotic Substances and Precursors Act, available in Bulgarian at:
http://www.paragraf22.com/pravo/zakoni/zakoni-d/23909.html.

% Convention on Offences and Certain Other Acts Committed on Board Aircraft, available at:
http://untreaty.un.org/English/Terrorism/Conv1.pdf, Tokyo, 14 Sept. 1963 (entered into force 4 Dec.
1969).

“ Convention for the Suppression of Unlawful Seizure of Aircraft, available at:
http://untreaty.un.org/unts/1_60000/24/40/00047980.pdf, The Hague, 15 Dec. 1970 (entered into
force 14 Oct. 1973).
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1971 Convention on Psychotropic Substances

Bulgaria has been a party to the 1971 Convention on Psychotropic Substances since 18 May
1972.41 The Convention requires each state party, subject to its constitutional limitations, to
treat as a punishable offence, any intentional action contrary to a law or regulation adopted
in pursuance of its obligations under the Convention, and ensure that serious offences are
liable to adequate punishment (Art. 22 (1) (a)) and to prosecute offences committed in their
territory and suspects found in its territory, if extradition is not acceptable under that state’s
law (Art. 22 (2) (b)).

Bulgaria has not expressly defined the conduct prohibited by the 1971 treaty as crimes in
the Penal Code.*? However, according to the definitions of certain terms provided in the
Narcotic Substances and Precursors Act, psychotropic substances can be considered as
analogues to narcotics and are, therefore, covered in the Criminal Code. Hence, all the
provisions concerning narcotics in the Criminal Code can be applied for psychotropic
substances. Moreover, in 1998 Bulgaria has signed an agreement for the control of
psychotropic substances with Turkey and Romania and in 2001 with Slovenia.

Bulgaria has not directly authorized its courts to exercise universal jurisdiction over such drug
offences but according to Article 6 (2) of the Criminal Code and the Narcotic Substances and
Precursors Act Bulgaria can exercise universal jurisdiction over all or most of the offences
listed by the 1971 Convention on Psychotropic Substances.

Certain attacks on aviation

Bulgaria has been a party to the 1971 Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation (Montreal Convention) since 22 February 1973.4 This
treaty requires states parties to define certain attacks on aviation (Article 1) as crimes under
national law (Art. 3), to establish jurisdiction over persons suspected of such attacks who are
present in its territory if they are not extradited (Art. 5 (2)), to take measures to ensure
presence for prosecution or extradition (Art. 6 (1) and (2)) and to submit the cases to the
competent authorities if they are not extradited (Art. 7).

Bulgaria has defined these attacks on aviation as a crime in Article 341a of the Criminal
Code. Therefore, pursuant to Article 6 (2) of the Bulgarian Criminal Code it has provided its
courts with jurisdiction over such crimes.

“"http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterVl/treaty22.asp.

“2 Convention on Psychotropic Substances, 21 Feb. 1971, available at:
http://www.incb.org/pdf/e/conv/convention_1971_en.pdf.

Bhttp://www.fco.gov.uk/resources/en/pdf/pdf18/fco_ref_sl_safetycivilaviation.
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Attacks on internationally protected persons, including diplomats

Bulgaria has been a party to the 1973 Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, Including Diplomatic Agents since 18 July
1974.%* This treaty requires states parties to define attacks on internationally protected
persons, including diplomats, as crimes under national law (Art. 2), to establish jurisdiction
over persons suspected of such attacks who are present in its territory if they are not
extradited (Art. 3 (2)), to take measures to ensure presence for prosecution or extradition
(Art. 6 (1)) and to submit the cases to the competent authorities if they are not extradited
(Art. 7).

Bulgaria has defined internationally protected persons in Article 93 subparagraph 13 of the
Criminal Code and has defined attacks on internationally protected persons as a crime in
Articles 116 (1), 131 (1)1, 142 (2)4, and 144 (2) of the Criminal Code. Foreign officials are
defined in Article 93 subparagraph 15. According to the Ministry of Interior, this definition
includes UN officials and related auxiliary staff.4® In relation to protection of diplomats,
Bulgaria has no specific national legislation, but it has left the governance of the matter to
international law. Under Bulgarian law foreign nationals (which include diplomatic and
consular staff) enjoy immunities and protection according to international law—the two
Vienna Conventions on Diplomatic and Consular Relations, a number of bilateral consular
conventions, and others. Moreover, pursuant to Article 3 (2) of the Criminal Code:

‘The issue of liability of foreign citizens who enjoy immunity with respect
to the penal jurisdiction of the Republic of Bulgaria shall be decided in
compliance with the norms of international law adopted by Bulgaria.’ 46
Therefore, according to Article 6 (2) of the Criminal Code Bulgaria has authorized its courts

to exercise universal jurisdiction over attacks on internationally protected persons and
diplomats.

Suppression of Terrorism

Bulgaria has been a party to the 1977 European Convention on the Suppression of Terrorism

4 Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons,
Including Diplomatic Agents, available at: http://untreaty.un.org/English/Terrorism/Conv4.pdf, 14 Dec.
1973 (entry into force 20 Feb. 1977).

45 Letter from the Bulgarian Ministry of Interior ‘Comments on the Report of Amnesty International
"Bulgaria: End Impunity Through Universal Jurisdiction” within the remit of the Ministry of Interior’ to
the International Justice Project, Amnesty International, dated 28 November 2008.

“® Criminal Code, Article 3(2). The original text reads as follows:

‘BbNpOCHT 3@ OTFOBOPHOCTTA Ha YYXAEHLM, KOUTO Ce Non3yBaTt C UMYHWUTET No
OTHOLLIEHWNE Ha Haka3aTenHaTa opucankumsa Ha Penybnuka Bwnrapus, ce pewasa
CcbOobBpa3HO C NpUeTUTE OT HES HOPMU Ha MEXAYHapoAHOTO Npaso.’
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since 18 May 1998.% This treaty requires states parties not to regard certain acts as a
political offence or as an offence connected with a political offence or as an offence inspired
by political motives, for the purposes of extradition (Article 1). State parties are also required
to establish jurisdiction over persons suspected of such crimes who are present in its territory
if they are not extradited (Article 6 (1)) and to submit the case to the competent authorities if
they are not extradited (Article 7).48

Bulgaria has defined the crimes listed in Article 1 of the Convention in its Criminal Code.
However, the Criminal Code does not specify that these acts shall not be regarded as political
offences for the purposes of extradition. Nevertheless, pursuant to Article 6 (2) of the
Criminal Code Bulgaria has authorized its courts to exercise universal jurisdiction over such
crimes.

Hostage taking

Bulgaria has been a party to the 1979 International Convention against the Taking of
Hostages since 10 March 1988.4° This treaty requires states parties to define hostage taking,
as defined in Article (1) of the Convention, as crimes under national law (Art. 2), to establish
jurisdiction over persons suspected of such attacks who are present in its territory if they are
not extradited (Art. 5 (1)), to take measures to ensure presence for prosecution or extradition
(Art. 6 (1)) and to submit the cases to the competent authorities if they are not extradited
(Art. 8).

Bulgaria has made a declaration regarding Article 9 (1) of the Convention stating that:

‘The People's Republic of Bulgaria considers that article 9, paragraph 1 of
the Convention should be applied in @ manner consistent with the stated
aims of the Convention, which include the development of international
co-operation in adopting effective measures for the prevention, prosecution
and punishment of all acts of hostage-taking as manifestations of
international terrorism, including extradition of alleged offenders’.5°

Bulgaria has defined hostage taking as a crime in Articles 96, 97a and 143a of the Criminal
Code as well as in Article 412b under the War Crimes section of the Criminal Code.
Therefore, pursuant to Article 6 (2) of the Criminal Code, Bulgaria has authorized its courts
to exercise universal jurisdiction over the crime of hostage taking.

47 http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=090&CM=1&DF=6/5/2008&CL=ENG.

“8 European convention on the Suppression of Terrorism, 1977, available at:
http://conventions.coe.int/Treaty/en/Treaties/HtmI/090.htm.

“9 International Convention against the Taking of Hostages
(http://untreaty.un.org/English/Terrorism/Convb.pdf ), 17 Dec. 1979 (entered into force 3 June 1983).

50 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVili/treaty5.asp.
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Theft of nuclear materials

Bulgaria has been a party to the 1979 Convention on the Physical Protection of Nuclear
Material since 8 February 1987.51 This treaty requires states parties to define theft of
nuclear material and certain other acts as crimes under national law (Art. 7), to establish
jurisdiction over persons suspected of such attacks who are present in its territory if they are
not extradited (Art. 8 (2)), to take measures to ensure presence for prosecution or extradition
(Art. 9) and to submit the cases to the competent authorities if they are not extradited (Art.
10).52

Bulgaria has defined theft of nuclear material and other acts prohibited in this treaty as
crimes in Articles 33753 and 339%* of the Criminal Code. Article 339 refers to theft or
robbery of nuclear materials (Article 7 (1)b of the Convention) and Article 337 of the
Criminal Code generally covers the other acts stipulated in Article 7 (1)a, but it omits the

" http://www.iaea.org/Publications/Documents/Conventions/cppnm_status.pdf.

52 Convention on the Physical Protection of Nuclear Material, Vienna, 26 Oct. 1979, available at:
http://www.iaea.org/Publications/Documents/Infcircs/Others/inf274r1.shtml.

%3 Article 337 of the Criminal Code provides:

‘A person who manufactures, processes, repairs, develops, stores, trades in,
transports, imports or exports explosives, firearms, chemical, biological or nuclear
weapons or ammunition, without having the right to do so by law, or without licence
from the respective government body, or does so not in compliance with the licence
given to him, shall be punished by deprivation of liberty for one to six years.’

The original text reads as follows:

‘KoviTo nponssexaa, npepaboTsa, nonpass, pa3paboTsa, CbXxpaHsiBa, Tbprysa,
npeHacsi, BHacs Unu n3Hacsi B3puBOBe, OrHECTPENHU, XMMUYECKUN, OMONOrMYHN Unn
A0peHn opbxusa unu 6oenpunacy, 6e3 Aa MMa NpaBo 3a ToBa MO 3aKOH UNn
paspeLleHne OT HafMeXHUs opraH Ha BnacTTa, U U3BBbPLUN TOBA HE CbIMacHo C
[adeHOoTo My paspeLleHne, ce HakasBea C NnuilaBaHe oT cBoboaa oT eaHa a0 LwecT
roavHn.’

5 Article 339 (1) of the Criminal Code provides:

‘A person who by any means whatsoever acquires, holds or gives to another
explosives, firearms, chemical, biological or nuclear weapons or ammunitions,
without due permit thereof, shall be punished by deprivation of liberty for up to six
years.’

The original text reads as follows:

‘KoTo npupobre no KakbBTO U Aa € HauuH, AbpXU Unu npegdage apyrumy
B3PUBOBE, OrHECTPENHU, XMMUYECKU, BUOMOMVYHN UMK SAPEHV OPBXNS YN
6oenpunacu, 6e3 a MMa 3a TOBa HaANEXHO paspelleHne, ce Hakasea C
nuwaeaHe oT cBo6oaa A0 LWECT roanHN.

Al Index: EUR 15/001/2009 Amnesty International March 2009



28  BULGARIA: END IMPUNITY THROUGH UNIVERSAL JURISDICTION
No Safe Haven Series No. 4

acts of receipt, alteration, disposal or dispersal of nuclear materials. However, according to a
commentary made by the Bulgarian Ministry of Justice, despite the different phrasing used in
the Criminal Code, these acts are incorporated in Articles 337, 339 (1) and 339 (3).

Article 356d (1) of the Criminal Code provides penalties for an official who orders or allows
an action without, prior to obtaining or in violation of a permit and Article 356d (2) increases
the penalty if the act has been committed a second time or an immediate danger has been
created for the life or health of another. Article 356f defines as a crime the damaging of
nuclear materials that causes substantial damage to the natural environment, or danger for
the health and life of another. Article 339b of the Criminal Code and the Control of the Trade
with Weapons, Commodities and Technologies with Possible Dual Use Act of 20045° regulate
the production, transfer and acquisitions of weapons, products and technologies with dual
use. According to Article 6 (2) of the Criminal Code Bulgaria has authorized its courts to
exercise universal jurisdiction over crimes involving theft of nuclear material.

Attacks on ships and navigation at sea

Bulgaria has been a party to the 1988 Convention for the Suppression of Unlawful Acts
against the Safety of Maritime Navigation since 6 October 1999.56 This treaty requires
states parties to define attacks on ships and navigation at sea as crimes under national law
(Art. 5), to establish jurisdiction over persons suspected of such attacks who are present in
its territory if they are not extradited (Art. 6 (4)), to take measures to ensure presence for
prosecution or extradition (Art. 7 (1) and (2)) and to submit the cases to the competent
authorities if they are not extradited (Art. 10).57

Bulgaria has defined attacks on ships and navigation at sea as crimes under national law in
Article 340 (1) of the Criminal Code. In addition, it has authorized its courts to exercise
universal jurisdiction over unlawful acts against the safety of maritime navigation pursuant to
Article 6 (1) of the Criminal Code.

Use, financing and training of mercenaries

Bulgaria is not a party to the 1989 International Convention against the Recruitment, Use,
Financing and Training of Mercenaries.%® This treaty requires states parties to define the use,
financing or training of mercenaries as crimes under national law (Art. 5 (3)), to establish
jurisdiction over persons suspected of such attacks who are present in its territory if they are
not extradited (Art. 9 (2)), to take measures to ensure presence for prosecution or extradition

% Control of the Trade with Weapons, Commodities and Technologies with Possible Dual Use Act of
2004, available in Bulgarian at http://www.bgstuff.net/content/view/805/536/.

% http://www.imo.org.

®7 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, Rome, 10
March 1988, available at: http://www.imo.org/Conventions/mainframe.asp?topic_id=259&doc_id=686.

58 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVili/treaty6.asp.
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(Art. 10 (1)) and to submit the cases to the competent authorities if they are not extradited
(Art. 12).%°

Bulgaria has not expressly defined the use, financing or training of mercenaries as crimes
under national law. However, Article 103 of the Criminal Code defines as criminal: ‘A person
who, in carrying out his duties of state office or commission to a foreign government or
international organizations, conducts them deliberately to the detriment of the Republic..."®°
and Article 105 provides: ‘A person who places himself in service of a foreign state or a
foreign organization in order to serve it as a spy...’.%! Based on these two articles, the
Bulgarian National Assembly justified the administrative refusal of entry into Yugoslavia in
1999 of 16 Bulgarian men who were planning to participate as mercenaries in the Kosovo
conflict. Under the circumstances of the time, the act of these men was considered as
threatening the national interests because it was not in accord with Bulgaria’s declared non-
interference in the conflict.6?

However, since Bulgaria is not a party to the 1989 International Convention against the
Recruitment, Use, Financing and Training of Mercenaries and it has not expressly defined the
recruitment, use, financing and training of mercenaries in its Criminal Code, it has not
authorized its courts to exercise universal jurisdiction over such conduct.

Attacks on UN and associated personnel

Bulgaria has been a party to the 1994 Convention on the Safety of United Nations and
Associated Personnel since 4 June 1998.%3 It has signed the 2005 Optional Protocol on 20
September 2006, but had not yet ratified it by 1 March.®* The Convention requires states
parties to define attacks on UN and associated personnel as crimes under national law (Art. 9
(2)), to establish jurisdiction over persons suspected of such attacks who are present in its

% U.N. G.A. Res. 44/34, 4 Dec. 1989.
€ Criminal Code, Article 103. The original text reads as follows:

‘Konto, nanbnHsBakn AbpxaBHa criy>kba unm nopbyeHune npeg v4yxao
npaBMTENCTBO UMW MeXAyHapOAHa OpraHn3aums YMULLIIEHO M BOAW BbB Bpeaa
Ha penybnvkara’.

% Criminal Code, Article 105. The original text reads as follows:

‘KoiiTo ce nocTaBu B ycryra Ha Yyxaa Abp)kaBa Uiu Ha Yykaa opraHusauus, 3a
[a i CryXXW KaTo LUMMOHWH, aKo He € U3BBbPLUWN AesiHWE MO NPEAXOAHUS YNeH, ce
HakasBa ¢ nuaBaHe oT cBobofa OT neT Ao neTHageceT rognHn.’

62 Transcript of the 283rd Session of the 38th General Assembly of the Republic of Bulgaria, Sofia,
09/07/1999 available in Bulgarian at http://www.parliament.bg/kns/Pkontrol/38-BB-v/38-BB-v1037.htm.

63 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVlli/treaty8.asp.

64 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVlli/treaty9.asp.
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territory if they are not extradited (Art. 10 (4)), to take measures to ensure presence for
prosecution or extradition (Art. 13 (1)) and to submit the cases to the competent authorities
if they are not extradited (Art. 14).%5 The Protocol expands the scope of protection found in
the Convention and incorporates the same obligations.®

Bulgarian legislation does not expressly refer to UN and associated personnel. However,
Article 116 (1) (1) of the Criminal Code states that the murder of a person enjoying
international protection constitutes a qualifying circumstance and provides grounds for a
more severe punishment of the perpetrator. Moreover, Article 93 subparagraph 15 defines
the term ‘foreign officials’ which, as the Ministry of Interior has concluded, covers UN and
associated personnel.®” Therefore, it would appear according to Article 6 (2) of the Criminal
Code, Bulgaria has authorized its courts to exercise universal jurisdiction over some attacks
on UN and associated personnel.

Terrorist bombing

Bulgaria has been a party to the 1997 International Convention for the Suppression of
Terrorist Bombings since 12 February 2002.%8 This treaty requires states parties to define
terrorist bombing as a crime under national law (Arts. 4 and 5), to establish jurisdiction over
persons suspected of such bombings who are present in its territory if they are not extradited
(Art. 6 (4)), to take measures to ensure presence for prosecution or extradition (Art. 7) and to
submit the cases to the competent authorities if they are not extradited (Art. 8).9°

Bulgaria has defined terrorist bombing as a crime under national law. Article 108a of the
Criminal Code contains a definition of terrorism, Article 109 defines as a crime organization
and leadership of a terrorist group, Article 110 criminalizes preparation of terrorist activities,
Article 320 (2) refers to open instigation towards terrorism and Article 320a defines the
crime of threatening to commit a terrorist act. Therefore, according to Article 6 (2) of the
Criminal Code Bulgaria has authorized its courts to exercise universal jurisdiction over
terrorist bombings.

65 Convention on the Safety of United Nations and Associated Personnel, U.N. G.A. Res. 49/59, 9 Dec.
1994 (http://www.un.org/law/cod/safety.htm).

6 U.N. G.A. Res. 60/42, 8 Dec. 2005.

67 Letter from the Bulgarian Ministry of Interior ‘Comments on the Report of Amnesty International
"Bulgaria: End Impunity Through Universal Jurisdiction” within the remit of the Ministry of Interior’ to
the International Justice Project, Amnesty International, dated 28 November 2008.

58 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVlll/treaty10.asp.

691997 International Convention for the Suppression of Terrorist Bombings,
http://www.un.org/law/cod/terroris.htm.
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Financing of terrorism

Bulgaria has been a party to the 1999 International Convention for the Suppression of
Financing of Terrorism since 15 April 2002.7° This treaty requires states parties to define
financing of terrorist activities as a crime under national law (Arts. 4 and 5), to establish
jurisdiction over persons suspected of such financing who are present in its territory if they
are not extradited (Art. 7 (4)), to take measures to ensure presence for prosecution or
extradition (Art. 9 (1) and (2)) and to submit the cases to the competent authorities if they
are not extradited (Art. 10 (1)).

Bulgaria has defined financing of terrorist activities as a crime in Article 108a (2) of the
Criminal Code while 114 (2) provides for confiscation of property in cases of terrorist
activities or their financing. Therefore, according to Article 6 (2) of the Criminal Code
Bulgaria has authorized its courts to exercise universal jurisdiction over financing of terrorist
activities.

Transnational crime - Transnational organized crime

Bulgaria has been a party to the 2000 UN Convention against Transnational Organized Crime
since 5 December 2001.7! This treaty requires states parties to define certain transnational
crimes which involve criminals acting in organized groups as a crime under national law
(Arts. b, 6, 8 and 23), authorizes them to establish jurisdiction over persons suspected of
such crimes who are present in its territory if they are not extradited (Art. 15 (4)) and
authorizes them to take measures to ensure presence for prosecution or extradition (Art. 16
(9)).72

Bulgaria has defined transnational organized crimes listed in this treaty as crimes under
national law. Article 20 of the Criminal Code contains a definition of an organized crime
group and Articles 142 (2) 8, 155 (5) 1, 156 (3) 1, 159 (5), 159c¢c, 199 (1) 5, 242g, 354a
(2)1 and 354c (3) contain specific provisions in cases where crimes are committed ‘by an
individual acting at the orders or in implementing a decision of an organized criminal
group’.”® Therefore, according to Article 6 (2) of the Criminal Code, Bulgaria has provided its
courts with universal jurisdiction over all or most of the transnational crimes listed in this
treaty.

70 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVili/treaty12.asp.
71 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVili/treaty13.asp.

72 J.N. G.A. Res. 55/25, 15 Nov. 2000, available at:
http://www.unodc.org/pdf/crime/a_res 55/res5525e.pdf.

73 Criminal Code, Articles 142 (2) 8, 155 (5) 1, 156 (3) 1, 159 (5), 159c¢, 199 (1) 5, 242g, 354a (2)1
and 354c (3).
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Transnational crime - Trafficking of human beings

Bulgaria has been a party to the 2001 Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime since 5 December 2001.74 This treaty, which
incorporates all of the jurisdictional requirements of the UN Convention against Transnational
Organized Crime (Art. 2), requires states parties to define trafficking in human beings as a
crime under national law (Art. 3).7%

Bulgaria has defined trafficking in human beings as a crime under national law in Section IX
Trafficking of People (Articles 159a-161) of the Criminal Code. Therefore, according to
Article 6 (2) of the Criminal Code Bulgaria has provided its courts with universal jurisdiction
over trafficking.

Transnational crime — Firearms

Bulgaria has been a party to the 2001 Protocol against the Illicit Manufacturing of and
Trafficking in Firearms, Their Parts and Components and Ammunition, supplementing the
United Nations Convention against Transnational Organized Crime since 6 August 2002.76
This treaty, which incorporates all of the jurisdictional requirements of the UN Convention
against Transnational Organized Crime (Art. 2), requires states parties to define certain
firearms offences as crimes under national law (Art. 5).

Bulgaria has defined such offences as crimes under national law in Articles 195 (1) 10, 337,
338 (1), 338 (2), 339 (1) of the Criminal Code. Further definitions and detailed regulations
are provided by the 1999, Control on Explosives, Firearms, and Ammunitions Act. However,
in Bulgarian law there are no provisions concerning parts and components of firearms.
Regarding explosives, firearms and ammunitions offences, Bulgaria has authorized its courts
to exercise universal jurisdiction pursuant to Article 6 (2) of the Criminal Code.

Nuclear terrorism

Bulgaria signed the 2005 International Convention for the Suppression of Acts of Nuclear
Terrorism on 14 September 2005, but, as of 1 January 2009, it had not yet become a party
to this treaty.”” This treaty requires states parties to define acts of nuclear terrorism as a
crime under national law (Arts. 5 and 6), to establish jurisdiction over persons suspected of

74 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterXVlll/treaty14.asp.

75 U.N. G.A. Res. 55/25, 15 Nov. 2000, Annex |l, available at:
http://www.unodc.org/pdf/crime/a res 55/res5525e.pdf.

76 U.N. G.A. Res. 55/255, 8 June 2001, available at
(http://www.unodc.org/pdf/crime/a_res_55/255e.pdf).

77 U.N. G.A. Res. 59/290, 13 April 2005: http://www.un.org/Depts/dhl/resguide/r59.htm.
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such financing who are present in its territory if they are not extradited (Art. 9 (4)), to take
measures to ensure presence for prosecution or extradition (Art. 10 (1) and (2)) and to
submit the cases to the competent authorities if they are not extradited (Art. 11 (1)).

Bulgaria has not explicitly used the term nuclear terrorism in its Criminal Code, but it has
defined most of the criminal activities considered as nuclear terrorism according to Article 2
of the 2005 Convention under national law in Articles 242d, 337, 339, 356d (2), 356f,
356k, 415 (1) and 415a of the Criminal Code. Hence, under Article 6 (2) of the Criminal
Code Bulgaria has authorized its courts to exercise universal jurisdiction over nuclear terrorist
activities.

Prevention of Terrorism

Bulgaria has been a party to the 2005 Council of Europe Convention on the Prevention of
Terrorism since 31 July 2006.7® This treaty requires states parties to define public
incitement to commit a terrorist offence, recruitment and training for terrorism, and other
offences related to terrorism as crimes under national law (Art. 5, 6, 7 and 9), to establish
jurisdiction over persons suspected of such attacks who are present in its territory if they are
not extradited (Art. 14), to take measures to ensure presence for prosecution or extradition
and to submit the cases to the competent authorities if they are not extradited (Art. 18).

Article 108a of the Bulgarian Criminal Code contains a definition of terrorism, Article 109
defines the organization and leadership of a terrorist group as a crime, Article 110
criminalizes preparation of terrorist activities, Article 320 (2) refers to open instigation
towards terrorism and Article 320a defines the crime of threatening to commit a terrorist act.
Therefore, according to Article 6 (2) of the Criminal Code Bulgaria has authorized its courts
to exercise universal jurisdiction over crimes related to terrorism.

4.3.  CRIMES UNDER INTERNATIONAL LAW

Bulgarian courts can exercise universal jurisdiction over crimes under international law
(including such crimes defined or listed in treaties) under two provisions. Article 6 (1) of the
Criminal Code provides for universal jurisdiction over ‘crimes against peace and humanity’,
which according to the Bulgarian Criminal Code include planning, preparing or waging of
aggressive war, propaganda and incitement towards armed attack, genocide, the crime
against humanity of apartheid and war crimes (including grave breaches of the Geneva
Conventions and Protocol | and torture) in international (and possibly in non-international
armed conflict). In addition, pursuant to Article 6 (2) of the Criminal Code, Bulgarian courts
can exercise universal jurisdiction over grave breaches of the Geneva Conventions and of
Protocol |, apartheid and torture (when occurring in the context of an international or non-
international armed conflict).

4.3.1. WAR CRIMES
Bulgaria is a party to the four Geneva Conventions of 1949 and it has ratified both Protocol |

78 Council of Europe Convention on the Prevention of Terrorism, available at
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=196&CM=8&DF=11/11/2008&CL=ENG.
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and Il to those conventions. It has been a party to the Rome Statute since 11 April 2002.
Bulgaria has defined a broad range of war crimes in international armed conflict and non-
international armed conflict as crimes under national law in Chapter Fourteen, Section Il of
the Criminal Code (Outrage against the laws and the practice of waging war - Articles 410 to
415a), but, as explained below, because of the somewhat vague and general manner in
which they are defined it is not always clear which war crimes under conventional and
customary international humanitarian law are included. Therefore, until these provisions are
amended to conform to the exact language used in international humanitarian law, there will
be some doubt whether persons could be successfully prosecuted for certain conduct which
clearly violates international law.

Bulgarian courts can exercise universal jurisdiction over war crimes committed by foreigners
abroad during international and non-international armed conflict abroad based on Article 5
(4) of the Constitution and Articles 6 (1) and 6 (2) of the Criminal Code.

Article 410 of the Criminal Code, which was intended to implement the First Geneva
Convention, provides:

‘Anyone who, in violation of the international law for waging war:

a) commits or orders committed against wounded, sick, shipwrecked or
sanitary [medical] personnel homicide, torture or inhuman treatment,
including biological experiments, or orders the infliction on such persons
severe suffering, mutilation or other damages to the health;

b) commits or orders committed substantial destruction or
misappropriation of sanitary [medical]l materials or installations, shall be
punished by imprisonment of five to twenty years or by life imprisonment
without a possibility of parole’.”®

Article 410 does not expressly state whether it applies to both international and non-
international armed conflict and, therefore, although the term ‘waging war’ might suggest

™ Criminal Code, Article 410. The original text reads as follows:

'KoviTo B HapyLLleHue Ha npaBunaTa Ha MexayHapo4HOTO MPaBo 3a BOAEHe Ha
BOMHA:

a) M3BBPLUM UMK 3anoBsiAa Aa Ce U3BbPLUAT CPSIMO PaHeHU, BOMHM,
KopaGOoKpYLLEHLW UNW CaHUTapeH nepcoHan yeuincTeo, natesaHns unu
HEYOBELLKO TpeTupaHe, BKIIOYMTENHO BMONOrMyYeckn ekcnepuMeHTH, NPUYMHN
WU 3anoBsiaa Aa ce NPUYMHAT Ha TakuMBa Nuua TeXKU CTpafaHusl, ocakaTsBaHWs
Unu Apyro yBpexaaHe Ha 34paBeTo;

6) (M3m. - OB, 6p. 153 ot 1998 r.) 3BbpPLUM UNK 3anoBaAa Aa ce U3BbpLiaT
3HaAUUTENHMN pa3pyLLEHNs UMM NPUCBOSIBAHUSI HA CaHUTapHU MaTepuanu unu
MHCTanaumu, ce Haka3ea ¢ nwasaHe oT ceobofa OT neT A0 ABAAECET roAnHU
UK ¢ JOXMBOTEH 3aTBop 6e3 3amsHa.’
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international armed conflict, it could be interpreted as applying also to non-international
armed conflict. Although, this article was designed to implement some of the grave breaches
provisions of the first two Geneva Conventions, it leaves open a number of questions. Each
of those two conventions contains an identical list of grave breaches against persons
protected by the conventions:

‘Grave breaches to which the preceding Article relates shall be those involving any of the
following acts, if committed against persons or property protected by the Convention: wilful
killing, torture or inhuman treatment, including biological experiments, wilfully causing great
suffering or serious injury to body or health, and extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and wantonly.’8°

Article 410 does not define ‘wounded, sick, shipwrecked or sanitary [medical] personnel’, but
it is reasonable to assume that it includes the four categories of protected persons under the
first three Geneva Conventions.®! It does not use the qualifying terms ‘wilful’, ‘wilfully’ and
‘wantonly’, each of which include the concept of reckless conduct in addition to intentional
conduct.82 However, these omissions could mean that the normal rules of mens rea (mental
element), intent and negligeance, which are applicable to all crimes in the Criminal Code,
apply.8 Article 11 (5) of the Criminal Code provides that:

80 First Geneva Convention, art. 50; Second Geneva Convention, Article 51.

81 For the definitions of these categories of protected persons, see First Geneva Convention, Article 13
(“wounded and sick’) and Articles. 24 to 27 (‘““‘medical personnel’’); Second Geneva Convention,
Articles. 13 (““‘wounded, sick and shipwrecked at sea’’) and Articles 24 to 27 (“‘medical personnel’’)

82 B, Zimmermann, ‘Article 85, in Y. Sandoz, C. Surinarsk: B Zimmermann, eds., ‘Commentary on the
Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949’, Geneva, ICRC &
Dordrecht, Martinus Nijhoff,1987, para. 3474; Prosecutor v. Delalic, Judgement, Case No. IT-96-ZI-T,
Trial Chamber, 16 November 1998, para. 437.

8 The basic principles of guilt are defined in Article 11 of the Criminal Code which reads as follows:

‘The social dangerous act shall be considered criminal when it is committed
deliberately or negligently.

(2) The act shall be considered deliberate if the perpetrator has been aware of its
socially dangerous nature, he has foreseen its socially dangerous consequences
and has wanted or admitted the occurrence of these consequences.

(3) The act shall be considered negligent when the perpetrator has not foreseen
the occurrence of socially dangerous consequences, but he has been obliged and
could have foreseen them, or when he has foreseen the occurrence of these
consequences but he had intended to prevent them.

(4) The negligent acts are punishable only in the cases stipulated by the law.

(5) When the law qualifies the act as a more serious crime due to the occurrence
of additional socially dangerous consequences, if no deliberation is required for
these consequences, the perpetrator shall be charged for the more serious crime if
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‘When the law qualifies the act as a more serious crime due to the
occurrence of additional socially dangerous consequences, if no
deliberation is required for these consequences, the perpetrator shall be
charged for the more serious crime if he has acted negligently with regard
to them.’8

It is, however, unclear if this provision will enable prosecution of reckless conduct of war
crimes. To avoid any doubt whether reckless conduct is included in the crimes in Articles
410 to 415a, this mental element should be expressly indicated in the definition of the
particular crime as it is the case of murder — Article 155 of the Criminal Code criminalizes
intentional murder, while Article 122 (1) defines murder by negligence.

Moreover, there is no requirement in Article 410 to prove that the destruction of property was
not justified by military necessity.

According to the Bulgarian Ministry of Justice, however, although the first two Geneva
Conventions define as a crime: ‘and extensive destruction and appropriation of property not
justified by military necessity and carried out unlawfully and wantonly’, Article 410 of the
Criminal Code states: ‘Anyone who, in violation of the international law for waging war
commits or orders committed substantial destruction or misappropriation of sanitary
[medical] materials or installations’. Therefore, the Ministry argues that the Bulgarian
Criminal Code uses a broader definition which is more favourable for criminal prosecution as
it does not contain the necessity of proof that ‘the destruction and appropriation’ are not
justified by military necessity or have been carried out unlawfully and wantonly. To that
extent, Article 410 provides for a higher level of protection than the Geneva Conventions,
since it presents a broader definition. Indeed, Article 410 mentions only the requirement of
‘violation of the international law of waging law.8®

However, the scope of Article 410 is restricted in other areas. While the text of the Geneva

he has acted incautiously with regard to them.’
In regard to the omission of the term 'wilfully’ the Bulgarian Ministry of Interior comments:

‘The report mentions that the definition of individual crimes does not state explicitly whether they have
been committed “‘wilfully’’ or not. The misunderstanding is perhaps due to the inaccurate presentation of
the principles of guilt as an element of the corpus delicti and its forms.’

84 Criminal Code, Article 11 (5). The original text reads as follows:

‘Korato 3akoHbBbT KBanuduumpa AessHUETO KaTo NO-TEXKO NpecTbhneHve nopaam
HacTbNBaHETO Ha AOMbIIHUTENHN OOLLECTBEHOOMNAaCHN NocneanLUm, ako He ce
M3NCKBa YMUCHI 3a Te3n Nocrneavum, AeeubT OTroBaps 3a no-TEXKOTo
npecTbhneHne, KoraTo o OTHOLLEHWE Ha TAX e AeWCTByBan Henpeanasnueo.’

85 Letter from the Bulgarian Ministry of Justice ‘Comments on the Report of Amnesty
International”Bulgaria: End Impunity through Universal Jurisdiction” within the remit of the Ministry of
Justice’ to the International Justice Project, Amnesty International, dated 28 November 2008.
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Conventions defines extensive destruction and appropriation of property as a grave breach,
Article 410 (b) criminalizes only ‘the commitment of substantial destruction or
misappropriation of sanitary [medical] materials or installations’. Therefore, the protection
provided by Article 410 (b) is limited only to medical materials and installations and does not
extend to other types of property.

According to the Bulgarian Constitutional Court’s Ruling No 7 of 1992 (See Section 2
above), once the crimes and the corresponding penalties are defined in domestic legislation,
the phrases and terminology used in international documents can be used for further
clarification of the crimes and their elements. Hence, the definitions in the Geneva
Conventions and the Additional Protocols can be used to clarify the phrasing of the Criminal
Code. Nevertheless, even though the Ministry of Justice claims that the broad scope of
Article 410 offers better protection, there are also some restrictions that leave some doubts
about the successful prosecution of war crimes.

Article 411 of the Criminal Code was intended to implement the Third Geneva Convention. It
states:

‘Anyone who, in violation of the rules of the international law for waging
war:

a) commits or orders committed regarding prisoners of war homicide,
tortures or inhuman treatment, including biological experiments, inflicts
or orders the inflicting to such persons severe suffering, mutilation or
other damages to the health;

b) compels a prisoner of war to serve in the armed forces of the hostile
country or

c¢) deprives a war prisoner of his right to be litigated [tried] in a regular
court and under regular proceedings, (Amend., SG 153/98) shall be
punished by imprisonment of five to twenty years or by life imprisonment
without an option.’8®

8 Criminal Code, Article 411. The original text reads as follows:

‘KoWiTo B HapyLLeHWe Ha nNpaBunaTa Ha MexayHapoAHOTO NpaBo 3a BodeHe Ha
BOWHA:

a) 3BbPLUM MNK 3anoBsda Aa ce U3BbPLLAT CNPSIMO BOEHHOMMEHHWLM YOUIICTBO,
N3TE3aHMS UIIM HEYOBELLIKO TPETMPAHE, BKMIOYUTENHO Bronormyecku
€KCMNepUMEHTU, MPUYMHU UNK 3anoBsSAa Aa Ce MPUYMHSAT Ha TakMBa UL TEXKU
cTpajaHus, ocakaTsiBaHWsi Unu ApYro yBpexaaHe Ha 34paBeTo;

6) NPUHYAN NNEHHUK A CIY>XM BbB BbOPHXKEHUTE CUMK HA HenpuaTenckaTa
Abpxasa unu

B) (Uam. - OB, 6p. 153 oT 1998 r.) nun nneHHKK oT NpaBoTo My Aa 6bae cbaeH
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Article 411 does not define the term ‘prisoners of war’, but it seems reasonable to assume
that it was intended to incorporate the definition in the Third Geneva Convention.8’

Article 412 of the Criminal Code implements the grave breaches provisions of the Fourth
Geneva Convention. It reads:

‘Who, in violation of the rules of the international law for waging war:

a) commits or orders committed against the civilian population of
homicide, torture, inhuman treatment, including biological experiments,
inflicts or orders the inflicting of severe suffering, mutilation or other
serious damages to the health;

b) takes or orders the taking of hostages;

¢) commits or orders committed of illegal deportation, persecution or
detention;

d) compels a civilian to serve in the armed forces of a hostile country;

e) deprives a civilian of his right to be litigated [tried] in a regular court
and under the regular proceedings;

f) illegally or arbitrarily commits or order committed of destruction or
misappropriation of possessions in large size, (Amend., SG 153/98) shall
be punished by imprisonment of five to twenty years or by life
imprisonment without an option.’88

OT peoBeH Cb 1 NO pedoBHa npoueaypa, ce HakasBa C nuuiaBaHe oT csoboga
OT neT Ao ABajeceT roauHn nnn ¢ JoXuBoTeEH 3aTBOP 6e3 3amsHa.’

87 Third Geneva Convention, Article 4 (prisoners of war).
88 Criminal Code, Article 412. The original text reads as follows:

’KoviTo B HapyLLeHWe Ha npaBunaTa Ha MexayHapo4HOTO NPaBo 3a BoAeHe Ha
BOWHA:

a) M3BBPLUX UK 3anoBaaa fa ce U3BbpLUaT CnpAaMo rpaXxaaHCkoTo HaceneHue
y6I/I[7ICTBa, n3Te3aHndA, He4oBeLLKO TpeTupaHe, BKIMI4YUTENHO 6uronornyecku
EeKCnepumMeHTn, NpUuHnHN nnn 3anoBaga ga ce NpUHnHAT TEXKU CTpadaHus,
ocCaKaTAaBaHUA UNn Opyrn Cepuno3Hn yBpexgaHua Ha 34paBeTo,

0) B3eMe nnu 3anoBsga Aa ce B3eMaT 3anoxXHUUu;

B) U3BbPLUM WUNM 3aM0Bsifa Aa Ce U3BbPLUAT HE3aKOHHW AeNopTUMpaHus,
npecneaBaHvsi Unv 3agbpXKaHust;
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Article 413 of the Criminal Code prohibits misuse of the Red Cross emblem.8 Article 414 of
the Criminal Code protects cultural property.?® It covers some of the items protected by the
1954 Convention for the Protection of Cultural Property in the Event of Armed Conflict, to
which Bulgaria acceded on 7 August 1956, but this article may leave gaps as its very general

r) NPUHYAM FPaXKAaHCKO NuLe Aa CryXXM BbB BbOPBKEHWUTE CUMK HA HENpUaTencka
Abpxapa;

4) NN rpakaaHCKo NnLe oT NPaBoTo My Aa GbAe CbAeHO OT PefOBEH CbA U MO
pepoBHa npoueaypa;

e) (Mam. - OB, 6p. 153 o1 1998 r.) He3aKOHHO MM MPOU3BOSTHO U3BBLPLUN UMK
3anoBsfa Aa ce U3BbpLIaT pa3pyLUeHUst Unn NpUCBOsSIBaHUA Ha UMYLLEECTBa B
ronemun pasmepw, ce HakasBa C NnviLiaBaHe oT cBobofa oT neT A0 ABaJeceT rognHun
MNN C AOXUBOTEH 3aTBOp 6e3 3amsHa.’

89 Article 413 of the Criminal Code reads:

‘Who, without having right, bears the badge of the Red Cross or of the Red
Crescent, or who misuses a flag or a sign of the Red Cross or of the Red Crescent,
or of the colour determined for vehicles for sanitary [medicall evacuation, shall be
punished by imprisonment of up to two years.’

The original text reads:

’Konto 6e3 ga nma npaso, HocK 3Haka Ha YepBeHust KpbCT unm YepeeHus
nornymeceL Unun KOMTo 3rnoynoTpebu ¢ dnar unm 3Hak Ha YepBeHuUst KPbCT UNn
YepBeHus nonymMmecel, Unu ¢ LUBeTa, onpeaerieH 3a TPaHCNOpTHUTE CpeacTBa 3a
CcaHWTapHa eBakyauus, ce Haka3Ba C NnvlaBaHe oT cBoboja A0 ABE roavHu.

% Article 414 of the Criminal Code states:

‘(1) Who, in violation of the rules of the international rule for waging war, destroys,
damages or renders unfit cultural or historic monuments and objects, works of art,
buildings and installations of cultural, scientific or other humanitarian importance
shall be punished by imprisonment of one to ten years.

(2) The same punishment shall also be imposed on those who steal,
misappropriate or conceals objects under the preceding para, or impose
contribution or confiscation regarding such objects.’

The original text reads as follows:

‘(1) KoWiTo B HapyLLeH1e Ha NpaBuiaTa Ha MexayHapo4HOTO NpaBo 3a BoAeHe Ha
BOVMHA YHULLOXW, NOBPEAU UMW HAaNpaBu HErOHU KYNTYPHU UM UCTOPUYECKH
nameTHULW 1 NpeaMeTH, NPOU3BEAEHUsI Ha U3KYCTBOTO, Crpaam U CbOPbXeHUsl C
KYNTYpHO, HAay4HO MU APYro XyMaHUTapHO NpeaHasHayeHve, ce Hakasea ¢
nuaBaHe oT cBoGoaa OT eaHa [0 AECET rOANHU.

(2) CbwoTO HakasaHWe ce Hamara v Ha OH3W, KOWTO OTKpagHe, NPOTVBO3aKOHHO
NpVCBOU UNK YKpUe NpeaMeTH, MOCOYEHMN B NpeaxofaHaTa anuHesi, U Hanoxw no
OTHOLLIEHVE Ha Tak1Ba NpeaMeTH KOHTPUBYLIMS Unu KoHduckaums.’
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language does not closely follow that of the 1954 Convention.®! It also does not implement
the 1954 First Hague Protocol for the Protection of Cultural Property in Armed Conflict, to
which Bulgaria acceded on 9 October 1958.%% In addition, Article 414 does not encompass
the full range of protection of cultural property in the Rome Statute,®3 Protocol 1°*and
Protocol 11,5 in particular, as it leaves out religious buildings and places of worship and
buildings dedicated to education.

Article 415 specifically prohibits the use of nuclear, chemical, bacteriological, biological or
toxic weapons. The general ‘catch-all’ phrase ‘or other impermissible ways or means for
waging war to be used’ is vague and does not expressly cover the use of other prohibited
weapons or weapons that may be prohibited in the future. However, according to the
Bulgarian Ministry of Justice, this general phrase is the only legal technique for
criminalization of prohibited weapons other than nuclear, biological, chemical,
bacteriological or toxic weapons, including ‘weapons that may be prohibited in the future’.?®

4.3.2. CRIMES AGAINST HUMANITY

Bulgaria has been a party to the Rome Statute since 11 April 2002. As previously explained,
according to Article 6 (1) of the Criminal Code Bulgaria can exercise universal jurisdiction
over crimes against peace and humanity as listed in Chapter Fourteen of the Criminal Code.
However, the list of crimes in this chapter is incomplete and, as explained below, the
definitions of the crimes are not consistent with the definitions of crimes against humanity
under international law. Bulgaria has not defined any crimes against humanity, apart from
apartheid and torture (but only during armed conflict), as crimes under national law, which
are subject to universal jurisdiction. Many acts that the Rome Statute identifies as crimes
against humanity such as murder, rape, enforced prostitution, unlawful deprivation of liberty,
extermination, sexual slavery, forced pregnancy, and enforced sterilization are defined only as
ordinary crimes in Bulgarian criminal law and, therefore, are not subject to universal
jurisdiction.

%" Convention for the Protection of Cultural Property in the Event of Armed Conflict, 249 U.N.T.S. 240,
14 May 1954. This convention contains a detailed definition of cultural property and sets out extensive
obligations for enforcement.

92 First Hague Protocol for the Protection of Cultural Property in Armed Conflict, 249 U.N.T.S. 358, 14
May 1954.

93 Rome Statute of the International Criminal Code, available at:
http://untreaty.un.org/cod/icc/statute/romefra.htm, Article 8 (2) (b) (ix). For example, this provision
includes protection of buildings dedicated to religion and education.

% Protocol |, art. 53. This article includes protection of places of worship, which are not expressly
included in Article 414.

95 Protocol Il, art. 16. This provision includes protection of places of worship.

9 Letter from the Bulgarian Ministry of Justice: ‘Comments on the Report of Amnesty International
‘Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Justice™ to the
International Justice Project, Amnesty International, dated 28 November 2008.
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In addition, the crimes of unlawful deportation and torture are identified only as war crimes.
The crimes of slavery, enforced disappearances, forced pregnancy, enforced sterilization and
extrajudicial executions are not expressly defined as offences in the Criminal Code.
Nevertheless, the Bulgarian Ministries of Justice and Interior claim that some elements of
these crimes, although phrased in a different manner, are to a certain extent covered in the
Criminal Code. According to the Ministry of Interior:

‘Although named differently, the crime is defined, regardless of the forms
of the corpus delicti. Therefore, in order for the philosophy of the
Bulgarian criminal law to be understood properly, it is not sufficient to
translate their wording literally; they should be considered in their
systemic interrelations and the additional features of both the subject and
the object of the crime under the Criminal Code should be explained
properly because they provide grounds for mitigation or for imposition of a
more severe punishment.’®’

Nonetheless, even if these serious crimes are to a certain extent defined in the Criminal
Code, none of them, except apartheid and torture as a war crime, is listed in Chapter
Fourteen ‘Crimes against Peace and Humanity’. Instead, each of them is defined as an
ordinary crime. This omission, combined with certain incomplete or ambiguous definitions of
crimes against humanity in Bulgarian criminal law is very likely to mean that Bulgaria will be
unable to perform its obligations to investigate and prosecute under the principle of
complementarity, as reflected in Article 17 of the Rome Statute and to exercise universal
jurisdiction over crimes against humanity as defined by international law.%® Article 7 (1) of
the Rome Statute defines crimes against humanity as follows:

‘For the purpose of this Statute, ‘crime against humanity’ means any of the following acts
when committed as part of a widespread or systematic attack directed against any civilian

population, with knowledge of the attack.’®®

The weaknesses in Bulgaria’s limited implementation of its obligations to define crimes
against humanity are outlined in more detail below.

Murder

Article 2 (1) (a) of the Rome Statute identifies murder as a crime against humanity and
Article 7 (2) (a) defines the crime against humanity of murder as follows:

97 Letter from the Bulgarian Ministry of Interior ‘Comments on the Report of Amnesty International
‘Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Interior’ to the
International Justice Project, Amnesty International, dated 28 November 2008.

%8 Daniela Boteva, ‘Implementation of the Rome Statute in Bulgaria’, 16 Finnish Yearbook of
International Law, 2005, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=996515.

99 Rome Statute of the International Criminal Court, Article 7 (1).
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‘Attack directed against any civilian population™ means a course of
conduct involving the multiple commission of acts referred to in
paragraph 1 against any civilian population, pursuant to or in furtherance
of a State or organizational policy to commit such attack.’1®

Bulgaria has defined the crime against humanity of murder merely as an ordinary crime and
not under Chapter Fourteen ‘Crimes against Peace and Humanity' of the Criminal Code.

The Criminal Code defines murder in Chapter Two, Section One (Articles 115 to 127). Article
115 defines deliberate mureder as ‘Anyone who deliberately kills another person shall be
punished for murder by deprivation of liberty for ten to twenty years‘1°! while Article 122
criminalize murder by negligence.

Article 116 of the Criminal Code provides for more severe penalties for certain particular
cases such as where the murder is committed ‘in a way or by means dangerous for the life of
many’ (Article 116 (1) (6) is ‘committed by individual acting at orders or in implementing a
decision of an organized criminal group’ (Article 116 (1) (10), is ‘performed with
premeditation’, committed ‘by a person who has committed another intentional murder under
the previous paragraph of this article, for which no sentence has been pronounced.’ 102

Some acts of murder as a crime against humanity when committed as part of a ‘widespread
and systematic attack’ directed any civilian population, with knowledge of the attack’ and
‘multiple commission of acts’ are defined under the Bulgarian Criminal Code in Articles 115
and 116 while other elements such as attacks ‘pursuant to or in furtherance of a State
policy’ are omitted. However, as explained above in the introduction to Section 4.3.2, since
murder is defined only as an ordinary crime Bulgarian courts cannot exercise universal
jurisdiction over it.

Extermination
Articles 7 (1) (b) and (2) (b) of the Rome Statute define extermination as follows:

“Extermination’ includes the intentional infliction of conditions of life,
inter alia the deprivation of access to food and medicine, calculated to

100 Rome Statute of the International Criminal Court. For the scope pf this crime against humanity, see
Machteld Boot, Rodney Dixon and Christopher K. Hall, “Article 7 (Crimes Against Humanity), in Otto

Triffterer, ed., Commentary on the Rome Statute of the International Criminal Court: Observers® Notes,
Article by Article, C. H. Beck, Munich; Hart, Oxford; and Nomos, Baden-Baden, 2™ ed., 2008, p. 183.

%' Criminal Code, Article 115. The original text reads as follows:

‘KoiiTo yMULLNIEHO YMBPTBM APYrvro, Ce Haka3Ba 3a yGUICTBO C nuwaBaHe oT
cBofopa oT feceT [0 ABafeCceT roanHU.

102 Criminal Code, Article 116 (1) (10).
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bring about the destruction of part of a population.’103

Bulgaria has not defined the crime against humanity of extermination as a crime in its
Criminal Code.

Some acts of extermination could be prosecuted under the Criminal Code as ordinary crimes,
such as murder (Articles 115 and 116) and causing of suicide or an attempt of suicide
‘through cruel treatment or systematic abasement of dignity of a person who was in material
or other dependency’ upon the perpetrator (Article 127 (3)).1°* However, as explained above
in the introduction for Section 4.3.2, Bulgaria has not provided universal jurisdiction over the
crime of extermination or its elements.

Enslavement
Article 7 (1) (c) and (2) (c) define enslavement as follows:

“Enslavement” means the exercise of any or all of the powers attaching to
the right of ownership over a person and includes the exercise of such
power in the course of trafficking in persons, in particular women and
children.’1%5

Bulgaria has not defined the crime against humanity of enslavement as a crime in its
Criminal Code.

Some acts of enslavement could be prosecuted under the Criminal Code as ordinary crimes
such as trafficking of human beings (Article 159a of the Criminal Code). However, as
explained above in the introduction to Section 4.3.2, Bulgaria has not provided universal
jurisdiction over the crime of enslavement or its elements.

Deportation or forcible transfer of population

Article 7 (1) (d) and (2) (d) of the Rome Statute define deportation or forcible transfer of
population as follows:

“Deportation or forcible transfer of population® means forced
displacement of the persons concerned by expulsion or other coercive
acts from the area in which they are lawfully present, without grounds

103 Rome Statute of the International Criminal Court. For the scope pf this crime against humanity, see
Boot, Dixon and Hall, supran. 100, at pp. 190-191, 237-243.

104 Bulgarian Criminal Code, Article 127 (3).

105 Rome Statute of the International Criminal Court. For the scope of the crime against humanity of

enslavement, which includes all forms of contemporary slavery, servitude and forced or compulsory
labours, see Boot, Dixon and Hall, supran. 100 at pp. 191-194, 244-247.
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permitted under international law.’1%

Bulgaria has criminalized deportation, but not forcible transfer of population, in Article 412
(c) the Criminal Code, which reads as follows:

‘Who, in violation of the rules of the international law for waging war:

¢) commits or orders committed illegal deportation, persecution or
detention;’107

The definition provided in the Bulgarian Criminal Code is incomplete and inconsistent with
the text of the Rome Statute.

Although the crime is included in Chapter Fourteen ‘Crimes against Peace and Humanity’, it
is listed under Section Il — ‘War Crimes’ and the scope of the crime is limited to acts
committed ‘in violation of the rules of the international law for waging war’. Therefore,
although Bulgaria has provided for universal jurisdictions over the crime of deportation or
forcible transfer of population the scope of this jurisdiction is limited to the context of
international or non-international armed conflict.

Imprisonment or other severe deprivation of physical liberty in
violation of fundamental rules of international law

Article 7 (1) (e) of the Rome Statute lists imprisonment, but does not define it.1%8

Bulgaria has defined some conduct that constitutes the crime of imprisonment or other
severe deprivation of physical liberty in violation of fundamental rules of international law as
an ordinary crime under the Criminal Code. In Chapter I, Section IV of the Criminal Code
entitled ‘Abduction and Unlawful Deprivation of Liberty’, Article 142 defines abduction,
Article 142a criminalizes unlawful deprivation of liberty and Article 142a (2) specifies the
penalty for an unlawful deprivation of liberty by an official or a representative of the public. It
is reasonable to assume that the term ‘deprivation of liberty’ comprises the acts of arrest and
detention. Nevertheless, as explained above in the introduction to Section 4.3.2, Bulgaria

106 Rome Statute of the International Criminal. For the scope of this crime against humanity, see Boot,
Dixon and Hall, supran. 100 at pp. 194-200, 247-251.

107 Bulgarian Criminal Code, Article 412 (c). The original text reads as follows:

’KoinTo B HapyLleHune Ha npaBunarta Ha MexayHapo4HOTO NpaBo 3a BogeHe Ha
BOMHA:

B) M3BBPLIN NN 3anoBaaa Aa ce n3BbpllaT HE3aKOHHU OenopTUpaHus,
npecneasaHna nnu 3aubp>|<ava;‘

198 For the scope of this crime against humanity, see Boot, Dixon and Hall, supra n. 100 at pp. 200-
205.
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does not provide universal jurisdiction over this crime against humanity as it is not defined in
Chapter Fourteen of the Criminal Code.

Torture

Article 7 (1) (f) and (2) (e) of the Rome Statute define torture as follows:

“Torture” means the intentional infliction of severe pain or suffering, whether physical or
mental, upon a person in the custody or under the control of the accused; except that torture
shall not include pain or suffering arising only from, inherent in or incidental to, lawful
sanctions’1%?

Bulgarian legislation does not provide a definition of the crime against humanity of torture.
However Bulgaria has criminalized torture in Article 410 (a) (against wounded, sick and
shipwrecked), Article 411 (a) (against prisoners of war) and Article 412 (a) (against civilian
population) of the Criminal Code. Although the crime is included in Chapter Fourteen ‘Crimes
against Peace and Humanity' it is listed under Section Il — ‘War Crimes’. Therefore, although
Bulgaria has provided for universal jurisdictions over the crime of torture the scope of this
jurisdiction is limited to the context of international or non-international armed conflict.

Rape

Bulgaria has defined rape as an ordinary crime in Article 152 (1) of the Criminal Code, but
not as a crime against humanity in Chapter Fourteen (Crimes against Peace and Humanity).

Sexual slavery

Bulgaria has not expressly defined sexual slavery in its Criminal Code. However, most of the
elements of the crime are defined as ordinary crimes in Articles 155 (4) and 159a of the
Criminal Code.

Enforced prostitution

Bulgaria has defined enforced prostitution as an ordinary crime in Article 152 (3)4, 155,
188 (1) of the Criminal Code.

Forced pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity

Article 7 (2) (f) of the Rome Statute defines forced pregnancy as follows.

“Forced pregnancy’ means the unlawful confinement of a woman forcibly

109 Rome Statute of the International Criminal Court. For the scope of this crime against humanity, see
Boot, Dixon and Hall, supra n. 100 at pp. 205-206, 251-255.
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made pregnant, with the intent of affecting the ethnic composition of any
population or carrying out other grave violations of international law. This
definition shall not in any way be interpreted as affecting national laws
relating to pregnancy;’!1°

The crimes of enforced pregnancy and enforced sterilization are not expressly defined under
the Bulgarian Criminal Code. However, it is possible that some aspects of these crimes could
be prosecuted under Article 143 of the Criminal Code, with a maximum penalty of six years.
Article 143 reads as follows:

‘Anyone who compels another to do, to omit or to suffer something
contrary to his will, using for that purpose force, threats or abuse of his
authority, shall be punished by deprivation of liberty for up to six
years.'!11

Moreover, other forms of sexual violence of comparable gravity are not defined as crimes.

All of the offences listed in Article 7 (1) (g) of the Rome Statute as crimes against humanity -
rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable gravity, where defined, are simply defined as
ordinary crimes under the Bulgarian Criminal Code, and therefore, are not subject to
universal jurisdiction.

Persecution

Article 7 (1) (h) of the Rome Statute defines persecution as a crime against humanity while
Article 7 (2) (g) defines persecution as follows:

“Persecution” means the intentional and severe deprivation of
fundamental rights contrary to international law by reason of the identity
of the group or collectivity; 112

Bulgaria has defined persecution against individuals on national, racial, religious or political
grounds as an ordinary crime in Article 162 of the Criminal Code. Article 162 (1) refers to

110 Rome Statute of the International Criminal Court. For the scope of this crime against humanity, see
Boot, Dixon and Hall, supra, n. 100, at pp. 206-216, 255-256.

11 Criminal Code, Article 143. The original text reads as follows:

"KoWiTo npuHyAmM Apyruro aa u3sbpLuM, Aa NponycHe unu Aa npeTbpnu HeLlo,
NPOTUBHO Ha BoNsiTa My, KaTo ynoTpebu 3a ToBa curna, 3annaliBaHe unm
3roynoTpebu ¢ BNacTTa cu, ce Haka3ea C nvlaBaHe oT cBoboaa [o LecTt
rognHn.’

112 Rome Statute of the International Criminal Court. For the scope of this crime against humanity, see
Boot, Dixon and Hall, supra, n. 100, at pp. 216-221, 256-263.
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incitement to ‘national hostility or hatred or to racial discrimination’!!® and Article 162 (3)
deals with ‘anyone who forms or leads an organization or group which has set itself the
objective of committing acts under the preceding paragraphs’.!'* However, there are no
provisions criminalizing the persecution of groups or collectivities or criminalizing
persecutions on ethnic, cultural, gender, or other grounds. Moreover, as explained above in
the introduction to Section 4.3.2, Bulgaria has not provided for universal jurisdiction over the
crime of persecution against groups or collectivities on political, racial, national and religious
grounds.

Apartheid

Bulgaria has been a party to the 1973 Convention for the Prevention and Punishment of the
Crime of Apartheid (Apartheid Convention) since 18 July 1974.115 That treaty requires states
parties to take legislative or other measures necessary to suppress the crime of apartheid as
practiced in Southern Africa (Art. IV (a)), obligates them to adopt legislative and judicial
measures to bring to justice ‘in accordance with their jurisdiction’ those responsible for this
crime whether or not such persons are residents or nationals of the state party or another
state or are stateless (Art. IV (b)) and permits the courts of any state party which acquires
jurisdiction over a person suspected of this crime to try that person (Art. V).116

Apartheid is also listed as a crime against humanity in Article 7 (1) (j) of the Rome Statute
and defined, for the purposes of the Statute, in Article 7 (2) (h) as follows:

*"The crime of apartheid” means inhumane acts of a character similar to
those referred to in paragraph 1, committed in the context of an
institutionalized regime of systematic oppression and domination by one
racial group over any other racial group or groups and committed with the
intention of maintaining that regime.’'”

Bulgaria has defined apartheid a crime in Articles 417 and 418 under the chapter Crimes
against Peace and Humanity of the Criminal Code (see Section 4.3.2 below). Bulgarian
courts can exercise universal jurisdiction over apartheid abroad based on Article 5 (4) of the
Constitution and Article 6 (1) and 6 (2) of the Criminal Code.

113 Criminal Code, Article 162 (1).
114 Criminal Code, Article 162 (3).
115 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapter|V/treaty9.asp.

116 International Convention on the Suppression and Punishment of the Crime of Apartheid, adopted and
opened for signature, ratification by General Assembly resolution 3068 (XXVIII) of 30 November 1973
entry into force 18 July 1976, in accordance with article XV, available at:
http://www.unhchr.ch/html/menu3/b/11.htm.

117 Rome Statute of the International Criminal Court. For the scope of this crime against humanity, see
Boot, Dixon and Hall, supra, n. 100, at pp. 227-229, 263-266.
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The Criminal Code proscribes much of the conduct identified as apartheid in the Apartheid
Convention as crimes in Chapter Fourteen (Crimes against Peace and Humanity). Article 417
of the Criminal Code prohibits causing death or severe bodily injury or imposing living
conditions that cause complete or partial liquidation of a racial group when these acts are
done with the aim of establishing or maintaining domination or systematic oppression of one
racial group by another:

‘A person who with the aim of establishing or maintaining domination or
systematic oppression of one racial group of people over another racial
group of people:

a) causes death or severe bodily injury to one or more persons of such a
group of people, or

b) imposes living conditions of such a nature as to cause complete or
partial physical liquidation of a racial group of people, shall be punished
for apartheid by deprivation of liberty for a term of from ten up to twenty
years or by life imprisonment without substitution.’118

In addition, Article 418 of the Criminal Code prohibits deprivation of liberty, forced labour,
limits on participation in society, segregation of persons in racial groups and deprivation of
rights of opponents of apartheid when done for the purpose identified in Article 417:

‘A person who for the purpose under the preceding article:

a) unlawfully deprives of liberty members of a racial group of people or
subjects them to compulsory labour;

b) puts into operation measures for hindering the participation of a racial
group of people in the political, social, economic and cultural life of the
country, and for intentional creation of conditions hampering the full
development of such a group of people, in particular by depriving its
members of the basic freedoms and rights of citizens;

118 Criminal Code, Article 417 The original text reads as follows:

"Koitto ¢ uen aa 6bae ycTaHOBEHO Unv NOAAbPKaHO roCNoACTBO UK
CUCTEMaTUYEeCKO NOATMCHUYECTBO Ha efHa pacoBa rpyna xopa Hag Apyra pacosa
rpyna xopa:

a) NPUYNHN CMBPT UK TeXKa TenecHa nospena Ha eaHo unu noseye nuua ot
Ta3u rpyna xopa nnum

6) (M3m. - OB, 6p. 153 ot 1998 r.) Hanara ycnoBus Ha XUBOT OT €CTECTBO Aa
NPUYMHAT MBIHO WUIM YacTUYHO (M3NYECKO YHULLIOXaBaHe Ha pacoBsa rpyna xopa,
ce Haka3Ba 3a anapTeins c nuiaBaHe oT cBoboaa oT AeceT A0 ABafeceT roanHU
WK JOXUBOTEH 3aTBOp 6e3 3amsiHa.’
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c¢) puts into operation measures for dividing the population by racial
features through setting up of reservations and ghettos, through the ban
of mixed marriages between members of different racial groups or through
expropriation of real property belonging thereto;

d) deprives of basic rights and freedoms organisations and persons,
because they are opposed to apartheid, shall be punished by deprivation
of liberty for five to fifteen years.’11°

Articles 417 and 418 cover the acts identified as constituting the crime of apartheid in
Article |l of the Apartheid Convention, but they are broader as they are not limited to conduct
similar to that practiced in South Africa under apartheid.'?® The Criminal Code does not

"9 Criminal Code, Article 418. The original text reads as follows:
"Konto ¢ uenTta no npeaxoaHus YneH:

a) He3aKOHHO NWLLIK OT cBOGOAA YNEHOBE Ha pacoBa rpyna xopa unu rv nognara
Ha NpUHyaUTEneH Tpya;

6) noctaesi B 4eNCTBUE MEPKU 3a Bb3NpenATCTByBaHe y4acTMEeTO Ha pacoBa
rpyna xopa B NONMTUYECKNA, colnanHnua, UKOHOMUYECKUA N KYNTYPHUA KUBOT Ha
CTpaHaTa U 3a npegHaMepeHo Cb3aBaHe Ha yCrnoBud, KOUTO NpenATCTByBaT
NBJTHOTO pa3BUTUE Ha TaKaBa rpyna xopa, B HaCTHOCT, KaTo NnwaBa HenHuTe
4YrieHoBe OT OCHOBHUTE cBOBGOAM U npaBa Ha rpakgaHuTte;

B) NOCTaBW B AeiiCTBINE MEPKY 3a pa3fdensiHe HaceneHneTo No pacoB NpUsHak
ypes cb3faBaHe Ha pe3epBsaTty v reTa, Ypesa 3abpaHa Ha cMeceHn Gpakose
Mexay YneHoBe Ha pasnuyHu PacoBU rPYMU UMK Ypes ekcrponpuaums Ha
npuHagnexalia um no3emrieHa CoGCTBEHOCT;

r) oTHEMa OCHOBHW NpaBa 1 cBo6OAM Ha OpraHU3aLmu Unu nuua, NoHexe Te ce
NMPOTMBOMOCTaBST Ha anapTeiaa,

ce HakasBa C nuiwasaHe oT cBoboga OT neT Ao neTHageceT roamHn.’
120 Article |1 of the Apartheid Convention provides:

‘For the purpose of the present Convention, the term ‘‘the crime of apartheid”’,
which shall include similar policies and practices of racial segregation and
discrimination as practised in southern Africa, shall apply to the following inhuman
acts committed for the purpose of establishing and maintaining domination by one
racial group of persons over any other racial group of persons and systematically
oppressing them:

(a) Denial to a member or members of a racial group or groups of the right to life
and liberty of person:

(i) By murder of members of a racial group or groups;

(ii) By the infliction upon the members of a racial group or groups of serious bodily
or mental harm, by the infringement of their freedom or dignity, or by subjecting
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expressly prohibit the ancillary forms of the crime of apartheid listed in Article 1l of the
Apartheid Convention.'?! However, some of these ancillary crimes would be prohibited under
general principles of law in the Criminal Code in Sections Il (Preparation and Attempt) and
Il (Implication). These include attempt in Articles 18 and 19 and abetting and accessory
responsibility in Articles 20 through 22 (also see Section 4.3.3).

Enforced disappearance of persons

them to torture or to cruel, inhuman or degrading treatment or punishment;

(iii) By arbitrary arrest and illegal imprisonment of the members of a racial group or
groups;

(b) Deliberate imposition on a racial group or groups of living conditions calculated
to cause its or their physical destruction in whole or in part;

(c) Any legislative measures and other measures calculated to prevent a racial
group or groups from participation in the political, social, economic and cultural
life of the country and the deliberate creation of conditions preventing the full
development of such a group or groups, in particular by denying to members of a
racial group or groups basic human rights and freedoms, including the right to
work, the right to form recognized trade unions, the right to education, the right to
leave and to return to their country, the right to a nationality, the right to freedom
of movement and residence, the right to freedom of opinion and expression, and
the right to freedom of peaceful assembly and association;

d) Any measures including legislative measures, designed to divide the population
along racial lines by the creation of separate reserves and ghettos for the members
of a racial group or groups, the prohibition of mixed marriages among members of
various racial groups, the expropriation of landed property belonging to a racial
group or groups or to members thereof;

(e) Exploitation of the labour of the members of a racial group or groups, in
particular by submitting them to forced labour;

(f) Persecution of organizations and persons, by depriving them of fundamental
rights and freedoms, because they oppose apartheid.’

121 Article |11 of the Apartheid Convention states:

‘International criminal responsibility shall apply, irrespective of the motive
involved, to individuals, members of organizations and institutions and
representatives of the State, whether residing in the territory of the State in which
the acts are perpetrated or in some other State, whenever they:

(a) Commit, participate in, directly incite or conspire in the commission of the acts
mentioned in article Il of the present Convention;

(b) Directly abet, encourage or co-operate in the commission of the crime of
apartheid.’
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See Section 4.3.6 below.

4.3.3. GENOCIDE

Bulgaria has been a party to the 1948 Convention for the Prevention and Punishment of the
Crime of Genocide (Genocide Convention) since 21 July 1950.1%? [t has defined genocide as
a crime under national law in Article 416 in Chapter Fourteen (Crimes against Peace and
Humanity) of the Criminal Code with a definition that is based on Article Il of the Genocide
Convention, but differs from it in certain important respects. It has not expressly defined
ancillary crimes of genocide listed in Article |1l of the Genocide Convention (conspiracy,
direct and public incitement to commit, attempt and complicity) as crimes under national
law. However, it has provided for universal jurisdiction over genocide according to Articles 6
(1) and 6 (2) of the Criminal Code.

Article 416 of the Criminal Code states:

‘Art. 416. (1) Who, with the purpose of annihilating entirely or partially a
definite national, ethnic, racial or religious group:

a) causes death, severe bodily injury or permanent mental disorder to a
person belonging to such a group;

b) places the group in such living conditions which lead to its complete or
partial physical extermination;

¢) undertakes measures aimed at the obstruction of the childbirth in such
a group;

d) forcibly transfers children from one group to another, (Amend., SG
153/98) shall be punished for genocide by imprisonment of ten to twenty
years or by life imprisonment without an option.

(2) (Prev. text of art. 147 - SG 95/75) Who carries out preparation for a
genocide shall be punished by imprisonment of two to eight years.

(3) (Prev. text of art. 418 - SG 95/75) Who apparently and directly
instigates genocide shall be punished by imprisonment of one to eight
years.’123

122 hitp://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapter|V/treatyl.asp#N20.

123 Official English translation of the Bulgarian Criminal Code, available at
http://www.mvr.bg/NR/rdonlyres/330B548F-7504-433A-BE65-
5686B7D7FCBB/0/04 Penal Code EN.pdf. The original text reads as follows:

‘(1) KoiTo ¢ Len Aa yHWULLOXM U3LAII0 UM 0TYacTM onpeaerieHa HauuoHanHa,
eTHUYecKa, pacoBa Unu penuriosHa rpyna:
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The definition in Article 416 of the Criminal Code is broader in scope in some ways and
significantly more restrictive in others, than the definition in Article Il of the Genocide
Convention.'?4

The official translation into English of the genocide definition in the Bulgarian Criminal Code
has a number of problems which suggest that the government interprets certain aspects of
Article 416 restrictively and, as discussed below, there are also some problems with the
original Bulgarian text.

First, in the English translation provided by the Bulgarian Ministry of Interior,'?® the word

a) NPUYMHN CMBPT, TEXKA TenecHa nospeaa WUnm noCcTostHHO Pas3CTPOMCTBO Ha
Cb3HaHMETO Ha nuue, NnpuHaanexaulo KbM TakaBa rpyna;

0) nocTtaBu rpynaTa B TakvMBa YCMOBUS Ha XWBOT, KOUTO BOAAT KbM HEVHOTO
MbAHO UMK YaCTUYHO PU3NYECKO YHULLOXKEHWE;

B) NpeAnprema Mepku, HaCoYeHU KbM Bb3NPeNnATCTBYBaHe paxaaeMocTTa cpeq
Takaea rpyna;

) HACUNCTBEHO NpeaaBa Aeua OT efHa rpyna B apyra, (usm. - B, 6p. 153 ot
1998 r.) ce Haka3Ba 3a reHouwuA C NuLaBaHe oT cBobofa oT AeceT Ao ABajeceT
rOAVHW UMK C [OXKMBOTEH 3aTBOP 6e3 3amsHa.

(2) (MpegwnweH yn. 417 - OB, 6p. 95 ot 1975 r.) KoiTo M3BbPLUM NPUrOTOBREHNE
KbM reHoumz, ce Haka3Ba C NuiiaBaHe oT cBoboaa OT ABE 40 OCEM FOAMHY.

(3) (MpeguweH un. 418 - OB, 6p. 95 ot 1975 r.) KowTo siBHO 1 npsiko noabyxaa
KbM reHoumns, ce HakasBa C NiMwaBaHe oT cBobofa OT eAHa 0 0CeM rognHN.’

124 Article |1 of the Genocide Convention provides:

“In the present Convention, genocide means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.”

125 Criminal Code of the Republic of Bulgaria, English translation, available at:
http://www.mvr.bg/NR/rdonlyres/330B548F-7504-433A-BE65-
5686B7D7FCBB/0/04 Penal Code EN.pdf.
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‘definite’ used in paragraph (1) of the Bulgarian definition in Bulgarian can meant both
definite and given (or certain). This ambiguity is problematic because it is not clear if the
meaning is ‘a given group’ or a clearly defined group in terms of nationality, ethnicity, race or
religion. In the latter case, the definition in the Bulgarian Criminal Code would limit
protection against genocide and it would not be consistent with the language of the Genocide
Convention because there is no requirement to the group to be ‘clearly defined’, which adds
on extra burden of proof for the prosecutor. Second, the word ‘destruction’, used in the
Genocide Convention, is replaced by the words ‘annihilating’ and ‘extermination (in
paragraph (1) and subparagraph (b)) while in the original Bulgarian text is used a word whose
most accurate meaning in English is destruction. As the terms ‘annihilation’ and
‘extermination’ in English language connotate a complete destruction, the text of the
Genocide Convention uses only the word ‘destruction’. Hence, the English translation of the
definition of genocide in the Bulgarian Criminal Code is inaccurate and creates confusion
about the scope of the definition of genocide in Article 416 of the Bulgarian Criminal Code.

Although the ambiguities discussed above may be caused by inaccurate translation and
linguistic disagreements, a comparative analysis between the text of the Genocide Convention
and Article 416 in Bulgarian reveals other inconsistencies, related to additional wording, that
restrict the scope of the Bulgarian definition. Subparagraph (a) of Article 416 requires that
the mental disorder caused to the member of the group has to be ‘permanent’. This is not a
requirement in the Genocide Convention where the wording used is ‘serious bodily or mental
harm’. According to the Bulgarian Ministry of Justice, the phrasing used in the Convention
does not differ in meaning from the definition in the Bulgarian Criminal Code since under
Bulgarian law in regard to mental harm, a serious bodily harm involves a ‘long-lasting mental
disorder’ (Article 128 (2) of the Criminal Code).

Decree Ne 3 of 27 September 1979 of the Plenary Session of the Supreme Court on some
issues of court practice concerning the signs and differences of the various types of bodily
harms under the Criminal Code, states that ‘a mental disorder constitutes a serious bodily
harm when it is long-lasting. Such is a disorder that persists over a long period of time,
excluding temporary and permanent illnesses. The continuity of the mental disorder could be
of an indefinite period of time, but it is not required that it last forever so that to judge on the
existence of the crime’.1?6 However, there is no requirement in the Genocide Convention that
the harm last for a long time, only that it be serious.

Since the decree expressly excludes temporary illnesses, the text of Article 416 of the
Bulgaria Criminal Code should be amended in order to avoid any confusion or impunity gap

by following precisely the wording of the Genocide Convention.

One positive aspect of Article 416, defining genocide, is that some key terms are omitted

126 Decree No. 3, dated 27 September 1979 of the Plenary Session of the Supreme Court on some issues
of court practice concerning the signs and differences of the various types of bodily harms under the
Criminal Code, cited in the letter from the Bulgarian Ministry of Justice ‘Comments on the Report of
Amnesty International "Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the
Ministry of Justice’ to the International Justice Project, Amnesty International, dated 28 November
2008.
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from the Bulgarian Criminal Code definition, thus broadening its scope. In subparagraph (b)
the word ‘deliberately’, which is present in the wording of the Genocide Convention, is
omitted in the Bulgarian text.

The ancillary crimes of genocide listed in Article Il of the Genocide Convention (conspiracy
to commit, direct and public incitement to commit, attempt to commit and complicity in
genocide)!?” are to a certain extend covered in Article 416 and some of these ancillary
crimes could be punishable under general principles of law provided in the Criminal Code in
Sections Il (Preparation and Attempt) and Il (Implication).

Bulgarian law provides for some aspects of conspiracy to commit genocide under the concept
of ‘preparation’. Article 416 (2) of the Criminal Code provides that, ‘Who carries out
preparation for genocide shall be punished by imprisonment of two to eight years.’28

The term ‘preparation’ is defined in the general principles of criminal law in the Criminal
Code as including some, but possibly not all, conduct amounting to conspiracy. Article 17 (1)
of the Criminal Code reads as follows:

‘Preparation is the provision of resources, finding accomplices and, in general, creation of
conditions for committing the planned crime before its fulfilment.’12°

Article 416 of the Criminal Code, defining genocide also provides for the ancillary crime of
direct and public incitement. Article 416 (3) reads as follows:

127 Article 111 of the Genocide Convention states:
‘The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.”
128 Criminal Code, Article 416 (2). The original text reads as follows:

"KoviTo siBHO 1 npsiko noadyxaa KbM reHouu, ce HakasBa C nuiiaBaHe oT
cBoboga oT egHa A0 oceM roanHn.’

'2° Criminal Code, Article 17 (1). The original text reads as follows:

‘MpMroToBneHMe e NOArOTBSIHETO HA CPEACTBA, HAMUPAHETO Ha CbY4aCTHULM U
1306LL0 Cb3AaBaHETO Ha YCNoBUS 3a M3BBbPLLIBAHE HA HAMUCIIEHOTO
npecTbhneHve, Npeau Aa e NoYHano HeroBoTo U3NbIHeHWe.’
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‘Who apparently and directly instigates genocide shall be punished by imprisonment of one
to eight years.’130

The general principles of law in the Criminal Code provide a range of provisions involving
attempt in Articles 18 and 19. Article 18 of the Criminal Code provides:

‘(1) The attempt is the started commitment of a deliberate crime whereas
the act has not been completed or, though completed, the social
dangerous consequences of this crime stipulated by the law or wanted by
the perpetrator have not occurred.

(2) For an attempt the perpetrator shall be punished by the penalty
stipulated for the committed crime, taking into consideration the degree
of fulfilment of the intention and the reasons for which the crime has

remained unfinished.

(3) The perpetrator shall not be punished for an attempt when, by his own
motives:

a) he has given up to complete the commitment of the crime or
b) has prevented the occurrence of the criminal consequences.’3!

Article 19 reads as follows:

30 Criminal Code, Article 416 (3). The original text reads as follows:

"KoliTo sIBHO M Npsiko noaGyxaa KbM reHouma, ce Hakasga C nvwaBaHe oT
cBoboaa oT egHa [O OCEM roauHn.’

131 Criminal Code, Article 18. The original text reads as follows:

‘(1) ONUTBLT e 3aN0YHaTOTO U3MbITHEHWE HA YMULLTIEHO NPEeCTbMNNeHre, Npu
KOETO U3MbIHUTENHOTO AesiHWE He e AOBBbPLUEHO UMM Makap 1 Aa € AOBbPLUEHO,
He ca HacTbMUIM NpeaBMaeHNTE B 3aKoHa W UCKaHW OT Aeeua
obLecTBeHOOMaCcHU NocneavUm Ha ToBa NpecTbIeHne.

(2) Mpw onuT geeubT ce HakasBa C HakazaHWETo, NpeABUAEHO 3a JOBBLPLUEHOTO
npecTbnneHue, kaTo ce B3ema NpeaBuf, CTENEHTa Ha OCbLUECTBABaHe Ha
HamepeHNeTO 1 NPUYNHUTE, MOPaAM KOUTO NPECTbIIEHNETO € OCTaHano
He[0BbPLLIEHO.

(3) MNpwn onnT oeeubT He ce Haka3Ba, koraTto no cobcTBeHa noadyna:
a) ce e 0TKasan Aa AOBbpLUM U3MbIIHEHUETO Ha NPECTBNIIEHNETO UMK

6) e npegoTBpaTUN HAaCTbNBAHETO HA NPECTbNHUTE nocneanun.’
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‘In the cases of art. 17, para 3 and art. 18, para 3, if the act in which the
preparation or the attempt have been expressed, contains the signs of
another crime the perpetrator shall be responsible for this crime.’132

Bulgarian law provides for complicity in Articles 20 through 22 of the Criminal Code. Article
20 defines complicity as follows:

‘(1) Accomplices in a deliberate crime are: the perpetrators, the abettors
and the accessories.

(2) Perpetrator is the one who participates in the very commitment of the
crime.

(3) Abettor is the one who has deliberately persuaded somebody else to
commit the crime.

(4) Accessory is the one who has deliberately facilitated the commitment
of the crime through advice, explanations, promise to provide assistance
after the act, removal of obstacles, providing resources or in any other
Way.Yl33

Pursuant to Article 6 (1) and Articles 416, 417, 418 of the Criminal Code (in the section
‘Crimes against Peace and Humanity') Bulgaria has authorized its courts to exercise universal
jurisdiction over genocide.

4.3.4 TORTURE
Bulgaria has been a party to the 1984 Convention against Torture and Other Cruel, Inhuman

32 Criminal Code, Article 19. The original text reads as follows:

‘B cnyyauTe Ha un. 17, an. 3, n 18, an. 3, ako AesHMeTOo, B KOETO Ca Ce U3pasunu
NPUroTOBMNEHWETO UMW ONMUTBLT, CbAbpXKa NPU3HaUWTE Ha APYro NpecTbhneHne,
[eeubT OTroBaps 3a ToBa NpecTbhneHune.’

'3 Criminal Code, Article 20. The original text reads as follows:

’(1) CbyyacCTHMUM B U3BBPLLBAHETO HA YMULLINIEHO NPecTbeHne ca
n3BbLpLIMTENUTE, NOABYAUTENUTE 1 NOMaraduTe.

(2) N3BbpLuMTEN € TO3M, KOMTO Yy4acTByBa B CaMOTO U3MbIHEHWE Ha
NpecTbNNeHneTo.

(3) NoabyanTten e TO31, KOUTO YMULLINIEHO € CKITOHWIT APYTUro Aa U3BbPLUM
NPeCTLMNNEHNETO.

(4) Nomaray e T03K, KOWTO YMULLMEHO € YNECHWIT U3BbPLLBAHETO Ha
NpecTbMNNEHNETO Ype3 CbBETU, passiCHeHVs, obellaHne Ja ce gage nomoLy cneg
AesiHMeTo, OTCTpaHsBaHe Ha CMbHKU, HabaBsiHe Ha CpeAcTBa W MO APYr HaunH.
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or Degrading Treatment or Punishment (Convention against Torture) since 16 December
1986.134 This treaty requires states parties to define acts of torture as a crime under
national law (Art. 4), to establish jurisdiction over persons suspected of committing acts of
torture who are present in its territory if they are not extradited (Art. 5 (2)), to take measures
to ensure presence for prosecution or extradition (Art. 6 (1) and (2)) and to submit the cases
to the competent authorities if they are not extradited (Art. 7 (1)).

Bulgaria has not adequately defined all acts of torture as crimes under national law, contrary
to its obligations under Article 4 of the Convention against Torture.'3® The Committee against
Torture, the expert body established under treaty to monitor its implementation, expressed its
concern in 2004 about ‘[t]he absence in domestic law of a comprehensive definition of
torture as set out in article 1 of the Convention’ and it recommended that Bulgaria

‘adopt a definition of torture that covers all the elements contained in
article 1 of the Convention and incorporate into the Criminal Code a
definition of a crime of torture that clearly reflects this definition.
Furthermore, the Committee invites the State party to consider the
advisability of incorporating into law the provisions of Ministry of the
Interior instruction No. |-167.'136

Despite pledges to do so, as of 1 January 2009, Bulgaria had not yet implemented this
recommendation.'3” There is no definition of torture in the Criminal Code. The sole Criminal

Code provision relating to torture outside the War Crimes section is Article 36 (2):

‘The punishment may not have as purpose the causing of physical

134 http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapter|V/treaty14.asp.

135 Some acts of torture, limited to those causing physical harm, are punishable as ordinary crimes under
Chapter I (Offences against the person), Section Il (Bodily harm) (Articles 128 to 135) of the Criminal
Code.

136 Conclusions and recommendations of the Committee against Torture: Bulgaria, U.N. Doc.
CAT/C/CR/32/6, 11 June 2004, paras. 5 (a) and 6 (a).

137 1t its 2003 report to the Committee against Torture, Bulgaria stated:

‘The new Criminal Code is expected to contain text to the effect that acts of torture
are offences under criminal law. The Ministry of Internal Affairs, as the main
government body concerned with the implementation of the Convention provisions,
takes a particular interest in this matter. Lecturers and researchers at the
Academy of the Ministry of Internal Affairs have already drafted texts on torture
and will insist, in accordance with the established procedure, that they be included
in the future Criminal Code, but if it is delayed a procedure will be initiated to
include this offence in the present Criminal Code as an amendment.’

Third periodic report of Bulgaria to the Committee against Torture, U.N. Doc. CAT/C/34/Add.16, 13 Oct.
2003, para. 72.
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suffering or crushing of human dignity.’138
Apart from this article, torture is criminalized only as a war crime.

Bulgarian courts can exercise universal jurisdiction over some acts of torture — torture in an
international or non-international armed conflict -, based on Article 5 (4) of the Constitution
and Articles 6 (1) and 6 (2) of the Criminal Code.

4.3.5. EXTRAJUDICIAL EXECUTIONS

Extrajudicial executions ‘are unlawful and deliberate killings, carried out by order of a
government or with its complicity or acquiescence’.’® The UN Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions make clear
that states must not only bring to justice persons responsible for such killings in territory
under their jurisdiction, but also wherever the killers are located.!4°

Extrajudicial executions are not expressly defined as crimes under national law. These
killings could be prosecuted as homicide or related crimes under Articles 115 to 124 or, if
committed during an international armed conflict, as a grave breach of the Geneva
Conventions (see Section 4.3.1 above), or if an act of genocide, as genocide (see Section
4.3.3 above). However, these ordinary crimes are subject to all the restrictions applicable to
these crimes, such as statute of limitations. In any event, Bulgarian courts cannot exercise
universal jurisdiction over extrajudicial executions unless they are grave breaches of the
Geneva Conventions or genocide.

4.3.6. ENFORCED DISAPPEARANCES

Bulgaria has signed the 2005 International Convention for the Prevention of Enforced
Disappearance on 24 September 2008 but as of 1 January 2009 has not yet ratified it. This
treaty requires states parties to define enforced disappearance as a crime under national law
(Arts. 3, 4 and 6),'4! to establish jurisdiction over persons suspected of enforced

138 Criminal Code, Article 36 (2). The original text reads as follows:

"HakasaHneTo He Moxe Aa vma 3a uen npuymHsaBaHe Ha puanyecko cTpagaHme
nnn yHm>xaBaHe Ha 4YOBELUKOTO [OCTOMHCTBO.'

139 Amnesty International, Disappearances and Political Killings — Human Rights Crisis of the 1990s: A
Manual for Action, Al Index: ACT 33/01/94, February 1994, p. 86.

140 Principle 18 of the UN Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions declares:

‘Governments shall ensure that persons identified by the investigation as having
participated in extra-legal, arbitrary or summary executions in any territory under
their jurisdiction are brought to justice. Governments shall either bring such
persons to justice or cooperate to extradite any such persons to other countries
wishing to exercise jurisdiction. This principle shall apply irrespective of who and
where the perpetrators or the victims are, their nationalities or where the offence
was committed.’

141 The Convention has defined enforced disappearance in Article 2 as:
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disappearance who are present in its territory if they are not extradited (Art. 9 (2)), take
measures to ensure presence for prosecution or extradition (Art. 10 (1) and (2)) and submit
the cases to the competent authorities if they are not extradited (Art. 11 (1)).

Although enforced disappearance is not expressly listed as a crime under national law some
of the crime’s components are listed in the Bulgarian Criminal Code. In Chapter II, Section IV
of the Criminal Code entitled ‘Abduction and Unlawful Deprivation of Liberty’, Article 142
defines abduction, Article 142a criminalizes unlawful deprivation of liberty and Article 142a
(2) specifies penalties for an unlawful deprivation of liberty by an official or a representative
of the public. It is reasonable to assume that the term ‘deprivation of liberty’ comprises the
acts of arrest and detention. The components of the crime are listed solely as ordinary crimes
rather than crimes against humanity. Such ordinary crimes, however, are subject to all the
restrictions applicable to these crimes, such as statutes of limitations. Therefore, Bulgaria
still cannot exercise universal jurisdiction over enforced disappearances.

4.3.7. THE CRIME OF PLANNING, PREPARING OR WAGING AN AGGRESSIVE WAR

Bulgaria has defined the crime under international law of planning, preparing or waging an
aggressive war as a crime in its Criminal Code in Chapter Fourteen (Crimes against Peace and
humanity). The crime under international law of planning, preparing, initiating or waging
aggressive war has been recognized as a crime under international law since it was
incorporated in the Nuremburg Charter in 1945.142 |t is expressly listed as a crime in Article
5 of the Rome Statute over which the International Criminal Court shall exercise jurisdiction
once a provision is adopted defining the crime and setting out the conditions under which
the Court shall exercise jurisdiction with respect to this crime.!*3 Article 409 of the Criminal
Code criminalizes the planning, preparation and waging of an aggressive war, but does not
provide a definition of the crime of aggressive war. Bulgarian courts can exercise universal
jurisdiction over this crime, based on Article 6 (1) of the Criminal Code.

‘the arrest, detention, abduction or any other form of deprivation of liberty by
agents of the State or by persons or groups of persons acting with the
authorization, support or acquiescence of the State, followed by a refusal to
acknowledge the deprivation of liberty or by concealment of the fate or
whereabouts of the disappeared person, which place such a person outside the
protection of the law’.

142 Charter of the International Military Tribunal, annexed to the London Agreement (Nuremberg Charter),
8 Aug. 1945, Art. 6 (a) (‘CRIMES AGAINST PEACE: namely, planning, preparation, initiation or waging
of a war of aggression, or a war in violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of the foregoing[.])

143 Rome Statute of the International Criminal Court, Art. 5 (2).
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9. CIVIL JURISDICTION OVER TORTS

Bulgaria permits civil claims to be made in criminal proceedings based on universal
jurisdiction. In contrast, universal civil jurisdiction in civil proceedings is only possible in
limited circumstances. Victims of a crime of a general nature can participate in criminal
proceedings as private prosecutors and civil claimants if they request it before the beginning
of trial proceedings. However, prosecution of crimes of genral nature can be only be initiated
by the prosecutor. Prosecution of crimes of specific nature is initiated by the victim or heirs
of the victim (see Section 2.4).

There are a number of restrictions on the scope of private prosecutions and civil claims
including the condition that the civil claim for damages resulting from tort has to contain an
element that links it to Bulgaria in order to be admitted in court. A table illustrating the
complex legislative scheme authorizing victims or their heirs to pursue civil claims in criminal
proceedings is included in the Annex to this paper.

A brief note on the right to reparations

The right of victims and their families to recover reparations for crimes under international
law, whether during peace or armed conflict, has been confirmed in provisions of a number of
international instruments adopted over the past two decades since the Convention against
Torture was adopted in 1984. These instruments do not restrict this right geographically or
abrogate it by state or official immunities. They include the 1985 UN Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power,144 the 1998 Rome Statute of
the International Criminal Court145 and two instruments adopted in April 2005 by the
Commission on Human Rights, the first of which was adopted subsequently in December of
that year by the UN General Assembly, the UN Basic Principles and guidelines on the right to
a remedy and reparation for victims of gross violations of international human rights law and
international humanitarian law (Van Boven-Bassiouni Principles)146 and the UN Updated set
of principles for the protection and promotion of human rights through action to combat
impunity (Joinet-Orentlicher Principles).!#” Both instruments, which were designed to reflect
international law obligations, have been cited by Pre-Trial Chamber | of the International

144 GA Res. 40/34, 29 Nov. 1985.

145 Rome Statute of the International Criminal Court, Article 75. Its reach is potentially universal as the
Security Council can refer a situation involving crimes in any state to the Prosecutor.

146 UN Comm’'n Hum. Rts Res. E/CN.4/2005/35, 13 April 2005; GA Res. A/RES/60/147, 16 Dec 2005.

147 UN Comm’n Hum Rts Res E/CN.4/2005/81, 15 April 2005.
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Criminal Court in its determination that the harm suffered by victims of crimes under
international law includes emotional suffering and economic loss.'#® Most recently, the UN
Human Rights Council adopted by consensus the International Convention for the Protection
of All Persons from Enforced Disappearance with a very broad definition of the right to
reparations and referred it to the UN General Assembly for adoption at its 61st session in
2006.1%° This right is inherent in the right to a remedy, as guaranteed in Article 2 of the
International Covenant on Civil and Political Rights (ICCPR), adopted four decades ago in
1966.1%0 Indeed, the international community recognized the rights of victims to civil
recovery directly against foreign states for war crimes a century ago in Article 3 of the 1907
Hague Convention IV Respecting the Laws and Customs of War on Land.!!

Legislation providing for compensation and protection of victims and
witnesses

Article 75 of the Criminal Procedure Code defines the main rights of victims, including the
right for protection of the victim and persons close to the victim. Moreover, Article 67 (1)
gives additional protection to victims:

‘Upon a proposal of the prosecutor with the consent of the victim or upon a request of the
victim, the respective first-instance court may prohibit the accused to approach directly the
victim.’1%2

Article 123 of the Criminal Procedure Code provides for the protection of witnesses and their
ascendants, descendants, brothers, sisters, spouse, or of persons that he or she is in
particularly close relations with.

148 Sjtuation of the Democratic Republic of the Congo, Decision on the Applications for Participation in
the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6, Case No. ICC-01/04, Pre-
Trial Chamber I, 17 January 2006, para. 115.

149 UN Human Rights Council Res. A/HRC/1/L.2), 29 June 2006, art. 24.

150 See Human Rights Committee, General Comment No. 31, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (no
suggestion that the right to a remedy under the ICCPR is geographically restricted).

1511907 Hague Convention IV Respecting the Laws and Customs of War on Land, reprinted in Adam

Roberts & Richard Guelff, Documents on the Laws of War , Oxford: Oxford University Press, 3rd ed.,
2000 p. 67; Hisakazu Fujita, Isomi Suzuki and Kantato Nagano, War and the Rights of Individuals,
Renaissance of Individual Compensation, Tokyo: Nippon Hyoron-sha Co. Ltd. Publishers, 1999, expert
opinions by Frits Kalshoven, p. 31; Eric David, p. 49; Christopher Greenwood, p. 59.

152 Criminal Procedure Code last amended on December 2008, Article 67 (1) (translation by Amnesty
International) available at http://www.vks.bg/vks p04 03.htm. The original text reads as follows:

‘Mo npeanoxeHue Ha NPoKypopa CbC Cbrracue Ha NocTpaganust Unm rno UckaHe
Ha nocTpaganus CbOTBETHUSAT MbPBONHCTAHLMOHEH CbJ, MOXe Aia 3abpaHu Ha
obBrHsAeMusa ga gobnmkasa HenocpeacTBEeHO nocTpaganus.’
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Further detailed conditions and provisions of programmes of protection of victims and
witnesses (when they cannot be protected by the means provided in the Criminal Procedure
Code) are defined in the 2005 Law for the Protection of Persons Endangered in Connection
with the Criminal Proceedings. The scope of persons entitled to special protection is defined
in Article 3 and includes:

‘1. Participants in criminal proceedings - witnesses, private prosecutors,
civil parties, the accused, defendants, expert witnesses, certifying
witnesses;

2. Convicts;

3. Individuals directly related to the individuals under items 1 and 2, e.g.
their ascendants, descendants, brothers, sisters, spouses or the
individuals who are very closely related to them.’

Article 4 defines the scope of crimes to which persons have to be related in order to be
entitled to protection:

‘Individuals at risk may receive special protection where the testimony,
explanations or depositions of individuals under Article 3, items 1 and
2 provide evidence of significant importance to criminal proceedings
for serious public prosecution criminal offences of intent under Chapter
One, Chapter Two, and Chapter Six, Article 242, paras 2, 3 and 4,
Chapter Eight, Title IV, Chapter Eleven, Article 330, 333, 354a - 354c
, and Chapter Fourteen of the Criminal Code, as well as for all criminal
offences committed at the orders or in implementation of a decision
made by an organised criminal group.’

Therefore, protection is provided for victims and witnesses related to crimes against peace
and humanity as defined under Chapter Fourteen if the Criminal Code. Other crimes covered
by Article 4 of the 2005 Law for the Protection of Persons Endangered in Connection with
the Criminal Proceedings are:

Criminal offences of intent as regulated in Chapter One and Two of the Criminal
Code,

Narcotics trafficking, including trafficking of precursors, or installations of materials
for the production of narcotics (Chapter Six, Article 242, paras 2, 3 and 4 of the
Criminal Code).

Bribery (Chapter Eight, Title IV of the Criminal Code).

Crimes committed in generally dangerous manner or by generally dangerous means
as regulated in Chapter Eleven, in particular arson (Articles 330, 333 of the Criminal

Code) and manufacturing and distribution of narcotics (Articles 354a — 354c).

Therefore, victims and witnesses of crimes against humanity, apart from apartheid, and
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crimes listed in aut dedere aut judicare treaties, apart from narcotics trafficking are not
eligible for special protection.

The 2007 Law on Support and Financial Compensation to Crime Victims provide for
psychological, legal, health, support as well as the possibility of provision of financial
compensation from the state to the victims, who have suffered damages from the following
crimes: terrorism; deliberate homicide; deliberate serious bodily harm; sexual molestation
and rape, as a result of which serious health damages have been caused; trafficking in
human beings; crimes, committed by an order or in fulfilment of a decision of an organised
criminal group, as well as other serious deliberate crimes as a result of which death or serious
bodily harm have been caused as corpus delicti consequence.

Other laws providing for support of victims are the 2003 Law on combating trafficking in
human beings, the 2004 Regulation for the asylums for temporary accommodation and the
centres for protection and help for the victims of illegal traffic of people, the 2005 Law on
protection against the domestic violence, the Law on the legal aid, the Law for Protection of
the Child and the Law on the mediation.

5.1. LEGISLATION PROVIDING FOR UNIVERSAL JURISDICTION OVER TORTS IN
CIVIL CASES

In principle, pursuant to Article 2 of the Bulgarian Civil Procedure Code a plaintiff who does
not have a permanent residence in Bulgaria can bring an action against a respondent who
also does not have a permanent residence in Bulgaria:

‘The Courts shall review every request for the protection and facilitation
of personal and proprietary rights entered before them.’153

However, pursuant to Articles 4 and 18 of the Code on Private International Law, Bulgarian
courts have jurisdiction over civil claims for damages resulting from torts when:

the plaintiff is a Bulgarian citizen or is registered in Bulgaria, or
the respondent is resident, seated or performs its activities in Bulgaria, or

the tort is committed in Bulgaria, or the damages have taken effect in Bulgaria.!®

153 Civil Procedure Code, Article 2. The original text reads as follows:

‘CbaunuiiaTa ca ANMbXHW Aa pasrnenar v paspeluaT Becska nojaaeHa oo Tax
mon6a 3a 3aliuTa U CbOEVNCTBME Ha MUYHU U UMYLLIECTBEHM NpaBa.’

1% Code of Private International Law, last amended July 2007, available at:
http://lex.bg/laws/Idoc.php?IDNA=2135503651, Article 4:

‘The Bulgarian courts and other bodies have international jurisdiction when:

1. The respondent is resident, has its statutory seat or performs its activities in

Al Index: EUR 15/001/2009 Amnesty International March 2009



64 BULGARIA: END IMPUNITY THROUGH UNIVERSAL JURISDICTION
No Safe Haven Series No. 4

Therefore, a civil claim for damages resulting from tort would only be admitted by the
Bulgarian courts if there is an element that links this claim to Bulgaria. There is no
requirement for such a link in international law to exercise universal civil jurisdiction. Hence,
the scope of universal civil jurisdiction in civil proceedings in Bulgaria is extremely limited in
contrast to universal civil jurisdiction over civil claims presented in criminal proceedings (see
Section 5.2 below).

5.2.  LEGISLATION PROVIDING FOR RAISING CIVIL CLAIMS IN CRIMINAL CASES
INITIATED BY A PROSECUTOR OR INVESTIGATING JUDGE

Bulgaria allows civil claims to be considered as part of criminal proceedings according to
Articles 75 and 84 of the Criminal Procedure Code. The person who has filed a civil claim
and has been granted the right to participate actively in criminal proceedings has the status
of a civil claimant. Consequently, if a civil claim is brought in a criminal proceeding for
crimes over which Bulgaria can exercise universal jurisdiction, the court can exercise
universal civil jurisdiction. As explained below, in Section 5.3, a civil claimant is different
from a private prosecutor and a private claimant.

the Republic of Bulgaria;

2. The plaintiff or petitioner is a Bulgarian citizen or a legal person registered in
the Republic of Bulgaria.’

The original text reads as follows:

"‘MexgayHapoaHaTa KOMNEeTeHTHOCT Ha GbirapckuTe CbaUnNULLA U ApYry opraHu
€ Hanuue, KoraTo:

1. OTBETHUKBT UMa 06UYaNHO MecTonpebuBaBaHe, ceganvilie cnopeg
YCTPONCTBEHUS CU aKT UMM MECTOHaXOXAEHNE Ha AENCTBUTENHOTO CU
ynpasnexune B Penybnvka bbnrapus;

2. VleubT unmn MONUTENAT € GbNrapcku rpaxxaaHnH Unu e IpuanNYEecKo nuue,
peructpupaHo B Penybnvka bvnrapus.’

Article 18 (1) of the Code on Private International Law:

‘The Bulgarian courts have jurisdiction over claims for damages resulting from
torts in the cases under Article 4 and when the tort is committed in the
Republic of Bulgaria or the damages or part of them have taken effect in the
Republic of Bulgaria.’

The original text reads as follows:

‘BbArapckute CbAUNMLLA ca KOMNETEHTHWU NO UCKOBE 3a Bpeau oT
HEMno3BOJIEHO YBPEXAaHe OCBEH B CriydamTe no 4. 4 u korato Bpe4OHOCHOTO
nesiHvne e n3ebpLueHo B Penybnuka bwnrapus unu BpeamTe unu YacTt oT Tax ca
HacTbnunu B Peny6nuka bwnrapus.’
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Civil Claimant

According to Article 84 (1) of the Criminal Procedure Code a civil claim can be made in the
criminal proceeding:

‘The victim or his or her heirs and the legal entities which have
sustained damages from the criminal offence may file in the judicial
proceedings a civil claim for compensation of the damages and be
constituted as civil claimants’.15°

The main conditions for filing a civil claim in criminal proceedings are that:

it has not already been filed in a civil proceeding pursuant to the Civil Procedure
Code (Article 84 (2)) and

it is filed (orally or in writing) no later than the beginning of criminal proceedings
(the first court session before the court of first instance where the rights of victims are
announced) (Article 85 (3).1%

A Bulgarian court may refuse jurisdiction on the basis of Articles 4 and 18 of the Code on
Private International Law, as explained in Section 5.1. Unlike the private prosecutor (see
Section 5.3 below), the civil claimant is not given the right to appeal the decision of the
court (Article 271 (6) of the Criminal Procedure Code).%”

A civil claim can be filed in criminal proceedings of both general and specific nature.158 A

155 Code of Criminal Procedure, Article 84 (1). The original text reads as follows:

‘TocTpaaanuaT UNu HEeroBUTE HacNeOHULM, KaKTO W IPUaMYEcKUTe nuua,
KOWUTO ca NpeTbpreny Bpeam oT NpecTbhNeHneTo, MoraT Aa npeassaT B
CcbaeBHOTO NPOU3BOACTBO rPaXkaaHCKM UCK 3a obeslleTeHne Ha BpeauTe 1 aa
Ce YCTaHOBSAT KaTo rpaxkaaHCKu muwiun.”

“IocTpaganuaT UM HEeroBUTE HacneaHULK, KakTo 1 lopuandeckuTe nuua,
KOWUTO Cca NpeTbpreny Bpeam oT NpecTbhNeHneTo, MoraT Aa npeassar B
Ccbae6HOTO NPOU3BOACTBO rPaXkaaHCKM UCK 3a obeslueTeHne Ha BpeauTe 1 aa
Ce YCTaHOBSIT KaTo rpaxkaaHCKM mun.’

156 The civil claim in judicial proceedings will be examined pursuant the provisions of the Criminal
Procedure Code, and, where there are no relevant rules, the provisions of the Civil Procedure Code will be
applied (Article 88 (1)).

157 Article 271 (6), which provides for the right of appeal of the refusal of admission of new parties to the
proceedings, mentions only the private prosecutor as a participant who has the right to appeal the court’s
decision. See also Nikola Manev, ‘New Provisions of the Criminal Procedure Code about the Participation
of Citizens in Criminal Proceedings’, Contemporary Law, Issue 2, 2006.

158 As explained in Section 2.4 above, under Bulgarian law Crimes of specific nature are those where
penal prosecution is instituted on the basis of complaint by the victim (private complainant). They are
found in the Special Provisions sections of the Criminal Code, - for example, trivial bodily injury, insult,
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civil claim in a criminal proceeding may be filed both against the defendant in court and
against other individuals who carry civil responsibility for the damages caused by the crime
(Article 86 of the Criminal Procedure Code). Under Bulgarian law only persons who suffer
damages can bring an action in a criminal proceeding. The claim can cover material and
moral damages, the estimated amount of which should be indicated individually.!%® The
damages must result directly from the crime (indirect damages will not be considered by the
court). Material damages can be claimed by the victim’s heirs, but it is the right of the court
to decide on which of the victim’s heirs that can claim moral damages. Civil liability is
distinct from criminal liability.

According to Article 87 (1) of the Criminal Procedure Code, the civil claimant has the
following rights:

‘take part in judicial proceedings; demand security for the civil claim;
examine the case-file and obtain excerpts that he or she needs;
produce evidence; make requests, comments and raise objections, as
well as to file appeal from acts of the court which infringe upon his or
her rights and legal interests.’16°

Pursuant to Article 87 (2):
‘The civil claimant shall be allowed to exercise the rights under

paragraph 1 inasmuch as he or she needs to substantiate his or her
civil claim, in terms of basis and scope.’!6!

slander, theft or injury by relatives (spouse, brother or sister). Crimes of general nature are all the
offences that are not considered crimes of private nature, i.e., serious offences.

159 Under Bulgarian law, material damages constitute material loss or damage, such as the value of
stolen goods or the cost of the repairs of a damaged vehicle. Immaterial damage is damage to life, health
or reputation. For example, immaterial damage includes physical pains of the victim caused by the injury
or psychological suffering (anguish, grief) caused by the loss of a beloved person or damaging of dignity
or reputation. See also Margarita Chinova, ‘The Victim under the New Criminal Procedure Code’,
Contemporary Law, Issue 1, 2006, at 53 and the Union of Judges in Bulgaria website,
http://www.judgesbg.org/index.php?iid=7.

'80 Criminal Procedure Code. Article 87 (1). The original text reads as follows:

‘TpaxaaHCKUAT ULLeL, MMa crieqHuTe npaea: Aa yyactsa B CbaeGHOTO
NpoM3BOACTBO; Aa 1cka obeaneyaBaHe Ha rpaXKaaHcKusa UCk; Aa ce 3arnosHaBa
C [JenoTo ¥ Aaa npaBu HEOGXOAMMUTE U3BIIEeYeHUs; Aa NpeacTass
[0Ka3aTencTea; Aa npaeu NckaHus, GENexkn 1 BbapaxeHns 1 aa obxansa
aKTOBEeTE Ha Cbfa, KOUTO HaKbpHSABAT HErOBUTE NpaBa 1 3aKOHHW MHTepecn.’

'8! Criminal Procedure Code, Article 87 (2). The original text reasds as follows:

‘IpaxgaHcKMAT ulllel ynpaxHsaBsa npasaTa no an. 1 B npegenute, Heobxoanmm
3a joka3BaHe Ha OCHOBAHWETO U pa3Mepa Ha rpa)KaaHCKMs UCK.'
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As the civil claim is a procedure that is part of a criminal proceeding initiated by the
prosecutor, it cannot continue after the prosecutor decides to terminate the proceedings.
However, for crimes of general nature, victims and their heirs can file a civil claim in a
criminal proceeding and simultaneously participate as a private prosecutor (see Section 5.3
below). The private prosecutor can maintain the prosecution after the public prosecutor has
made a statement that he or she will not maintain it any further.

5.3. PRIVATE PROSECUTIONS BY VICTIMS OR OTHERS ACTING ON THEIR BEHALF,
ACTIONS CIVILES OR ACTIO POPULARIS

Bulgaria permits a private prosecution by victims or others acting on their behalf in two ways:
(1) as a private prosecutor with regard to crimes of a general nature and (2) as a private
complainant with regard to offences of a specific nature. Such a private prosecution,
however, can only be initiated after the public prosecution has been initiated. It then
proceeds jointly with the public prosecutor but it can continue even if the public prosecutor
decides to abandon the public prosecution.

Private Prosecutor

The rules governing the public prosecutor are listed in Chapter 8, Section Il (Articles 76 to
79) of the Criminal Procedure Code.

Private prosecutor can be a victim (following the death of the victim the right passes to his or
her heirs) who has sustained material or immaterial damage from a crime of general nature.
162 The request for participation as a private prosecutor has to be filed no later than the
beginning of criminal proceedings before the court of first instance.

The court has to provide reasons for a refusal of permiting private prosecution and its
decision can be appealed by the victim or his or her heirs (Article 271 (6) of the Criminal
Procedure Code). 163

Under Bulgarian law, for crimes of general nature, a prosecution can be only initiated by a
prosecutor. A request for participation as a private prosecutor cannot either initiate

162 The Union of Judges in Bulgaria website, http://www.judgesbg.org/index.php?iid=7.

163 Criminal Procedure Code, Article 271 (6):

‘The court shall rule on the requests made for the constitution of new parties to
the proceedings. A ruling whereby the refusal of admission of a new private
prosecutor may be appealed in pursuance of Chapter Twenty-two.’

The original text reads as follows

"'CbAbT Ce NpoM3Hacs Mo HanpaBeHUTE UCKaHWS 3@ KOHCTUTYMpaHe Ha HOBMW
CTpaHu B Npon3BoAcTBOTO. OnpeaeneHneTo, ¢ KOeTo Ce 0TKa3Ba AOMyCKaHeTo
Ha yacTeH 06BMHUTEN, MOXeE Aa ce obxarBa no peaa Ha rnasa ABageceT v
BTopa.’
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prosecution or define the scope of the prosecution.

However, pursuant to Article 79 of the Code of Criminal Procedure, the private prosecutor
has the rights to:

‘examine the case-file and obtain the excerpts he or she needs; to produce evidence; to take
part in judicial proceedings; to make requests, comments and to raise objections, as well as
to file appeal from acts of the court where his or her rights and legal interests have been
infringed.’164

Moreover, pursuant to Article 78 of the Criminal Procedure Code a private prosecutor ‘shall
conduct the prosecution in court along with the prosecutor’ (Article 78 (1)). Unlike the civil
claimant the private prosecutor is a figure independent prom the public prosecutor and
therefore, ‘may continue the prosecution after the prosecutor has made a statement that he
or she will not maintain it any further’ (Article 78 (2)). 16°

Private Complainant

For an offence of specific nature (for example trivial bodily injury, insult, slander; for more
information see Section 3 above) criminal proceedings can be instituted only on the basis of
a complaint by the victim. According to Article 80 of the Criminal Procedure Code, in this
kind of proceedings the victim (after the death of the victim the right is transferred to his or
her heirs) takes part in the proceedings as a private complainant.'%¢ The rights and

184 Criminal Procedure Code, Article 79. The original text reads as follows:

"YacTHuAT 06BMHUTEN MMa cregHWTe MpaBa: Aa ce 3arno3Hae ¢ AenoTo u aa
npaBu HeobGXoAUMUTE U3BMNEYEHUs!; Aa NPeAcTaBs oKasaTercTea; Aa yyacTea
B CbaebHOTO NPOM3BOACTBO; Aa NpaBu UCKaHWs, BENeXKM 1 Bb3paxeHus n ga
obxanBa akToBeTe Ha Cb/a, KOraTto ca HakbpPHEHW HEroBUTE NpaBa U 3aKOHHU
nHTepecwn.’ sd

"85 Criminal Procedure Code, Article 78. The original text reads as follows:
‘(1) YacTHuaT 06BMHUTEN NoaabpXkKa B cbaa 06BUHEHNETO Hapes ¢ Npokypopa.

(2) YacTHuAT 06BMHNUTEN MOXE Aa Noaabpka 0O6BUHEHWETO U crep kaTo
NPOKYpPOpBLT 3asiBY, Ye He ro noaabpxa.’

166 The Union of Judges in Bulgaria website, http://www.judgesbg.org/index.php?iid=7. See also
Bulgarian Criminal Procedure Code, Article 80:

‘An individual who has suffered from a criminal offence prosecuted following a
complaint of the victim may bring charges and maintain the accusation before
court as a private complainant. After the death of the individual, said rights
shall be transferred to his or her heirs.’

The original text reads as follows:

‘MocTpaganuaT oT NpecTbnieHne, KoeTo ce npecneasa no Tbxba Ha
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conditions for the status of a private complainant are listed in Chapter 8, Section Il (Articles
80 — 83) of the Criminal Procedure Code.

Pursuant to Article 81 (3):

‘The complaint must be filed within six months from the date when the
victim has become aware that a criminal offence has been committed
or from the day on which the victim has received notice for termination
of pre-trial proceedings on grounds that the offence is prosecuted
following a complaint of the victim.’167

The rights of the private complainant are listed in Article 82 of the Criminal Procedure Code:

‘(1) The private complainant shall have the following rights: to examine
the case-file and obtain the excerpts he or she needs; to produce
evidence; to take part in judicial proceedings; to make requests,
comments and to raise objections, as well as to file appeal from acts of
the court which infringe upon his or her rights and legal interests, and
to withdraw his or her complaint.

(2) The private complainant may also be constituted in the course of
judicial proceedings as a civil claimant in the cases and pursuant to
the procedure herein specified.’168

Unlike the civil claimant and the private prosecutor, the private complainant initiates the
prosecution and has the main responsibility of producing evidence, finding witnesses and

nocTpaaanvsi, Moxe fa noeaura u Aa noaabpka obBMHeHWe Npea cbaa KaTo
YyacTeH TbxuTen. Creg cMbpTTa Ha NMLETO TOBa NPaBO NpemMuHaBa Bbpxy
HeroBmTE HacnegHuum.’

'87 Criminal Procedure Code, Article 81 (3). The original text reads as follows:

‘Tvxbata TpsabBa fa 6bae NojageHa B LLECTMECEYEH CPOK OT AeHs, KoraTo
nocTpajanusT e y3Han 3a U3BbpLUBaHe Ha NPeCTbNIIEHNETO, UMK OT AEeHS, B
KOWTO MocTpaganusit e nony4un cbobLueHVe 3a npekpaTsBaHe Ha
[0CbAebHOTO MPOU3BOACTBO, HA OCHOBaHME Ye NPeCTbNIIeHNeTo ce
npecnepga no Texba Ha noctpaganus.’

'%8 Criminal Procedure Code, Article 82. The original text reads as follows:

‘(1) YacTHuaT ThxMTEN MMa crnegHuTe npasa: ga ce 3ano3Hae ¢ 4enoTo 1 a
HanpaBu HeobxoaMMuTe U3BNEYeHUs; 4a npeacTaBs gokasaTencTBa; Aa
yyacTBa B Cb4e6HOTO NPOM3BOACTBO; Aa NpaBu NCKaHWs, 6enexkun n
Bb3paxeHusi; Aa obxanBa akToBeTe Ha Cba, KOUTO HAaKbpPHSIBAT HEFOBUTE
npaBa 1 3aKOHHW MHTepecu, U Aa oTTerns Toxbarta cu.

(2) YacTHUAT ThXUTEN MoXe Aa ce yCTaHOBU B cbaebHOTO npon3BoACTBO U
KaTo rpaxgaHcku uilel, B crnyy4yante 1 no pena, yCtaHoBeHU B TO3U Kogekc.’
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proving the guilt of the accused. Pursuant to Article 83 of the Criminal Procedure Code:

‘The victim and the accused shall have the right to request cooperation
by the bodies of the Ministry of Interior for the collection of information
which they themselves cannot collect.’1?

5.4.  RESTRICTIONS ON PRIVATE PROSECUTIONS AND CIVIL CLAIMS
PROCEDURES

The victim may bring a civil action during a criminal proceeding in oral or written form.
However, a civil action can only be brought by the prosecutor at the pre-judicial stage or by
the judge at the judicial stage, if the civil claim will not delay substantially the criminal
procedure. In principle, the prosecutor or the judge cannot refuse to launch a civil action in
the criminal proceeding without providing reasons. Nevertheless, according to Article 271
(6) of the Criminal Procedure Code, the rejection of the court of first instance to allow a civil
claim in the criminal proceeding cannot be appealed by the victim or his or her heirs. As
explained in Section 5.2, Bulgarian courts may refuse jurisdiction on the filing of a civil
claim in criminal proceedings, on the basis of Articles 4 and 18 of the Code on Private
International Law.

Concerning the time limits for filing a claim as a private prosecutor and civil complainant the
Bulgarian Criminal Procedure Code contains conflicting provisions that may lead to violations
of the rights of victims and their heirs. Although Article 77 (3) and 85 (3) of the Criminal
Procedure Code sets the deadline at ‘the beginning of criminal proceedings before the court
of first instance’, under Article 255 (2), the victim or his or her heirs may file requests to be
constituted as private prosecutor and civil claimant within seven days after service of notice
of the scheduled court hearing. The provisions listed in Article 255 (2) significantly reduce
the time limit for filing a request and may cause confusion and lead to a denial of victims’
rights.170

In addition, Bulgarian courts are limited to providing damages for civil claims and generally

cannot award the other forms of reparations to which victims and their families are entitled
under international law and standards.

Recognition of Judgments

Bulgaria has been a member of the European Union since 1 January, 2007 and as such has
integrated EU legislation in its domestic law. Hence, Bulgaria is bound by regulation No.

'%9 Criminal Procedure Code, Article 83. The original text reads as follows:

‘MocTpaganuaTt 1 NOACHAMMUAT MMaT NPaBo Aa UckaT CbAencTBMe OT
opraHutTe Ha MMHUCTEPCTBOTO Ha BbTPELUHWUTE paboTu 3a cbbupaHe Ha
CBeJleHus1, KOUTO cCamu He MoraT Aa cbbepart.’

170 Nikola Manev, ‘New Provisions of the Criminal Procedure Code about the Participation of Citizens in
Criminal Proceedings’, Contemporary Law, Issue 2, 2006.
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44/2001 of January, 2001 of the Council of the European Union, requiring its member
states to recognize judgments in civil and commercial matters of courts of other member
states, many of which have universal criminal jurisdiction, granting civil recovery during
criminal proceedings. 17! The regulation does not contain any requirement that the forum
state had to be linked to the tort or underlying crime. It also applies to any judgment, even a
judgment in a criminal proceeding.1’?

In addition, under Article 117 of the International Private Law Code, judgements and acts of
foreign courts will be recognized and enforced in Bulgaria if all the requirements stipulated
in Article 117 (paragraphs 1 to 5) are satisfied. These requirements are as follows:

‘1.the foreign court or authority had jurisdiction according to the
provisions of Bulgarian law but not if the nationality of the plaintiff or
the registration thereof in the State of the Court seized was the only
ground for the foreign jurisdiction over disputes;

2. the defendant was served a copy of the statement of action, the
parties were duly summonsed, and fundamental principles of Bulgarian
law, related to the defence of the said parties, have not been violated;

3. if no effective judgment has been given by a Bulgarian court based
on the same facts, involving the same cause of action and between the
same parties;

4. if no proceedings based on the same facts, involving the same cause
of action and between the same parties, are brought before a Bulgarian
court earlier than a case instituted before the foreign court in the
matter of which the judgment whereof the recognition and enforcement
is sought;

5. the recognition or enforcement is not contrary to Bulgarian public
policy;"73

171 Council Regulation (EC) No. 44/2001, 0.J. (L 12/1) (January 16, 2001), Articles 4 and 5, available
at: http://curia.europa.eu/common/recdoc/convention/en/c-textes/2001R0044-idx.htm.

172 Article 32 of Council regulation (EC) No. 44/2001 defines for purposes of the regulation,
“judgement” as:

‘For the purposes of this Regulation, “‘judgment’” means any judgment given by
a court or tribunal of a Member State, whatever the judgment may be called,
including a decree, order, decision or writ of execution, as well as the
determination of costs or expenses by an officer of the court.’

'™ Code of Private International Private Law Code, Article 117. The original text reads as follows:

'PelueHnaTa n aktoBeTe Ha qyXXagecTpaHHUTe Cbaunuiia n apyru opraHu ce
npu3HaBaT N U3NbJTHEHNETO UM Ce OoNnyCcKa, KoraTo:
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Therefore, Article 117 applies to judgments in criminal proceedings awarding civil recovery.

However, according to Article 92 (1) of the Civil Procedure Code each Bulgarian court is
entitled to determine whether its jurisdiction covers the case and if the court decides that it
is not competent on the case in question the judge has to terminate the litigation procedure.

1. Yy)XOEeCTPaHHUAT Cb UM opraH e Bun KOMNETEHTEH cnopep pa3nopeadute
Ha GbnrapckoTo NPaBo, HO HE M aKo EAMHCTBEHOTO OCHOBaHME 3a YyxaaTa
KOMMETEHTHOCT MO MMYLLECTBEHM CNOpOoBe € GO rpaxaaHCcTBOTO Ha uileua
WUNV HeroeaTa perncTpauus B AbpxaBaTta Ha Cbaa;

2. Ha oTBeTHMKa e 61N BpbYeH Npenuc oT nckosaTta Monba, cTpaHuTe ca 6unu
pPenoBHO NPY30BaHN U He ca BUnn HapyLweHn OCHOBHU NPUHLIMMKN Ha
GbNrapckoTo NPaBo, CBbP3aHU C TAXHAaTa 3aLUUTa;

3. ako Mexay CblnTe CTpaHu, Ha CbLLOTO OCHOBaHME U 3a CbLOTO UCKaHe
HAMa BIIA3S10 B CUNa pelleHne Ha 6'b]'||'apCKVI CbA;

4. ako Mexgy CbLUMTE CTPaHW, Ha CbLLOTO OCHOBAHKE U 3a CbLLOTO UCKaHe
HAMa BUCSILL npouec npeq 6bnrapckv cba, o6pasyBaH Npeau 4ykaoTo Aero,
M0 KOETO € NMOCTAaHOBEHO PEeLLEeHNeTo, YNETO NPU3HaBaHe U U3NbIHEHNe ce
ncka;

5. Npu3aHaBaHeETO WK OOMYCKAHETO Ha U3MbIIHEHNETO HE MPOTUBOPEYUN Ha
6bnrapckus obulecteeH pea.’
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6. 0BSTACLES TO THE EXERCISE OF
CRIMINAL OR CIVIL JURISDICTION

6.1. FLAWED OR MISSING DEFINITIONS OF CRIMES UNDER INTERNATIONAL LAW,
PRINCIPLES OF CRIMINAL RESPONSIBILITY OR DEFENCES

Definitions of crimes - general

Generally, definitions of crimes under international law are either missing in the Bulgarian
Criminal Code or are inconsistent with international standards.

As indicated above, some definitions of crimes subject to universal jurisdiction under
Bulgarian law are inconsistent with international law. Furthermore, many crimes under
international law are defined in Bulgarian law as ordinary crimes and certain internationally
recognized offences are not expressly defined, even though some elements of the crimes are
covered in national legislation.

Although some of the conduct amounting to crimes under international law can be
prosecuted as ordinary crimes, this alternative is not entirely satisfactory as it leaves gaps
where conduct amounting to crimes under international law is not subject to criminal
responsibility under national law. Moreover, under Bulgarian law ordinary crimes (offences
not listed in Chapter Fourteen) are not subject to prosecution based on universal jurisdiction.
In addition, conviction for an ordinary crime, even when it has common elements, does not
convey the same moral condemnation as if the person had been convicted of the crime under
international law and does not necessarily involve as severe a punishment.

The fundamental distinction between crimes under international law, which are an attack on
the entire international community, and ordinary crimes under national law, which are a
concern of the state where the crime was committed, was vividly demonstrated in the
decision by the International Criminal Tribunal for Rwanda (ICTR) in 2006, to refuse to
transfer a case involving charges of genocide to Norway, where the accused would have faced
only a charge of murder as an ordinary crime. The Trial Chamber explained:

‘In this case, it is apparent that the Kingdom of Norway does not have jurisdiction
(ratione materiae) over the crimes as charged in the confirmed Indictment. In
addition, the Chamber recalls that the crimes alleged — genocide, conspiracy to
commit genocide and complicity in genocide — are significantly different in term of
their elements and their gravity from the crime of homicide, the basis upon which
the Kingdom of Norway states that charges may be laid against the Accused under
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its domestic law. The Chamber notes that the crime of genocide is distinct in that it
requires the ‘intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such’. This specific intent is not required for the crime of
homicide under Norwegian criminal law. Therefore, in the Chamber’s view, the
ratione materiae jurisdiction, or subject matter jurisdiction, for the acts alleged in
the confirmed Indictment does not exist under Norwegian law. Consequently, Michel
Bagaragaza's alleged criminal acts cannot be given their full legal qualification
under Norwegian criminal law, and the request for the referral to the Kingdom of
Norway falls to be dismissed.’174

The Appeals Chamber affirmed, stating that it fully appreciated that

‘...Norway's proposed prosecution of Mr. Bagaragaza, even under the
general provisions of its criminal code, intends to take due account of
and treat with due gravity the alleged genocidal nature of the acts
underlying his present indictment. However, in the end, any acquittal
or conviction and sentence would still only reflect conduct legally
characterized as the ‘ordinary crime’ of homicide. . . . Furthermore, the
protected legal values are different. The penalization of genocide
protects specifically defined groups, whereas the penalization of
homicide protects individual lives.’'7>

Definition of crimes — genocide

Bulgaria has defined genocide under national law in Article 416 in Chapter Fourteen (Crimes
against Peace and Humanity) of the Criminal Code and therefore, has provided for universal
jurisdiction over the crime of genocide. However, as discussed in Section 4.3.3 the definition
in the Bulgarian Criminal Code is inconsistent with the definition of genocide under
international law as provided in the 1948 Convention for the Prevention and Punishment of
the Crime of Genocide. The definition in Article 416 of the Criminal Code is broader in scope
in some ways and significantly more restrictive in others, which could lead to problems if
persons responsible for genocide are prosecuted in Bulgarian courts or their extradition is
requested.

Definition of crimes — war crimes

Bulgaria has defined a broad range of war crimes in Articles 410 to 415a in Chapter
Fourteen (Crimes against Peace and Humanity). However, as discussed in Section 4.3.1 the
general language of the definitions and omission of certain key terms makes them
inconsistent with international humanitarian law. Although, according to the Bulgarian

174 prosecutor v. Bagaragaza, Decision on the Prosecution Motion for Referral to the Kingdom of Norway
— Rule 11 bis of the Rules of Procedure and Evidence, Case No. ICTR-2005-86-11 bis, Trial Chamber,
19 May 2006, para. 16 (emphasis added).

175 Prosecutor v. Bagaragaza, Decision on Rule 11 bis Appeal, Case No. ICTR-05-86- AR11 bis, Appeals
Chamber, 30 August 2006, para. 16 (emphasis added).
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Ministry of Justice, the general definitions are more favourable for criminal prosecution, there
are still doubts that the vague and at places restrictive language of the war crimes definitions
could be problematic when applied in court.

Definition of crimes — crimes against humanity

As noted in Section 4.3.2 the only crime against humanity defined in Chapter Fourteen of
the Bulgarian Criminal Code is apartheid. Many offences which are crimes against humanity
under the Rome Statute, such as murder, extermination, rape, imprisonment or other severe
deprivation of physical liberty in violation of fundamental rules of international law, enforced
prostitution, and persecution are defined as ordinary crimes in the Criminal Code and are not
subject to universal jurisdiction. Other crimes against humanity, according to the Rome
Statute, such as enslavement, sexual slavery, enforced pregnancy, enforced sterilization, are
not expressly defined in the Bulgarian legislation, although some elements of the crimes are
to a certain extend covered under the Criminal Code. Certain crimes against humanity, such
as deportation and torture are criminalized only as war crimes.

Since many crimes against humanity are either defined as ordinary crimes or missing in the
Criminal Code, Bulgaria may be unable to perform its obligations to investigate and prosecute
under the principle of complementarily as reflected in Article 17 of the Rome Statute.
Furthermore, as illustrated above (for example, by the ICTR in its decision in the Bagaragza
case regarding the crime of genocide), prosecution of persons for ordinary crimes rather than
for crimes under international law does not fully reflect the moral condemnation attached
and, in some cases, the punishment.

Definition of crimes — torture

As indicated in Section 4.3.2. and Section 4.3.4. in Bulgarian law torture is defined solely as
a war crime in Chapter Fourteen of the Criminal Code. The definition of torture as reflected in
Section Il Outrage against the Laws and the Practice of Waging War, (Articles 410 (a), 411
(a) and 412 (a)) is more general and broad than the definition of torture as reflected in
Article 1 of the Convention against Torture but basically covers the acts of torture listed in
the Convention.

Nevertheless, as of 1 January 2009 Bulgaria has not implemented the recommendation of
the UN Committee against Torture to incorporate into the Criminal Code a definition of
torture that clearly reflects the definition in Article 1 of the Convention against Torture.

Definition of crimes — extrajudicial executions

As indicated in Section 4.3.5. extrajudicial execution is not defined as a crime in the
Criminal Code, although this crime under international law could be prosecuted as murder or
related crimes under Articles 115 to 124 or, if committed during an armed conflict, as a
grave breach of the Geneva Conventions, or if an act of genocide, as genocide. However, if an
extrajudicial execution is not committed in war time or is not an act of genocide, it can be
prosecuted only as an ordinary crime which is subject to restrictions, such as statute of
limitations.
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Definition of crimes — enforced disappearances

As noted in Section 4.3.6, enforced disappearance is not expressly defined as crime under
Bulgarian law, although some aspects of this crime are covered in the Criminal Code. Article
142 defines abduction, Article 142a criminalizes unlawful deprivation of liberty and Article
142a (2) specifies penalties for an unlawful deprivation of liberty by an official or a
representative of the public. However, all these offences are ordinary crimes that are subject
to restrictions, such as statute of limitations.

Principles of criminal responsibility

There are certain differences between principles of criminal responsibility in Bulgarian law
and the Rome Statute and other international law. However, the principle of superior
responsibility is the sole one that could be significantly problematic and lead to narrower
criminal responsibility.

Article 419 of the Criminal Code defines superior responsibility for crimes under international
law. However, that definition is too narrow and not consistent with the customary
international law principle of superior responsibility with regard to such crimes, which is
recognized in Articles 86 and 87 of Protocol | to the Geneva Conventions and Article 6 of the
1996 Draft Code of Crimes against the Peace and Security of Mankind!7®. It is also not
consistent with the principle as incorporated in Article 28 (Responsibility of commanders and
other superiors) of the Rome Statute.

Article 419 of the Criminal Code provides for the punishment of any person who ‘consciously
allows his subordinate to commit a crime provided for in this chapter.’’”” Not only is the
definition of the offence broad and incomplete (it does not cover the element of the
commander’s knowledge, or obligation to prevent the criminal act or to submit the matter to
the competent authorities), but it only applies to the offences listed in Chapter Fourteen,
Crimes against Peace and Humanity. As discussed above the crimes listed in Chapter
Fourteen of the Bulgarian Criminal Code do not entirely correspond to crimes against peace
and humanity as defined in international law.

Defences

Defences, justifications, excuses and other grounds for excluding criminal responsibility are
spelled out in the Criminal Code of Bulgaria, including defences that are contrary to
international law or are not appropriate defences with regard to crimes under international
law, even if they may be taken into account in mitigation of punishment. They include a

176 The two-level principle of superior responsibility in Article 28 of the Rome Statute, with a less strict
standard for superiors than for commanders, was included as a result of a political compromise designed
to encourage certain states to ratify the Rome Statute. It falls short of the customary and conventional
international law principle and is applicable only in trials before the International Criminal Court.

177 Criminal Code, Article 419.
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broad defence of superior orders to all crimes, duress, necessity and defence of property.

Defences — superior orders
Article 16 of the Criminal Code provides that superior order is a defence under Bulgarian law:

‘The act shall not be considered delinquent if it has been committed in
fulfilment of an illegitimate official order, given by the established
order, if it does not suppose a crime obvious to the perpetrator.’t’8

The defence of superior orders has been contrary to international law since Nuremberg,
although it may properly be taken into account in mitigation of punishment.1’® This defence
has been excluded in numerous international instruments for more than half a century,
including the Nuremberg Charter, Allied Control Council Law No. 10, the ICTY Statute, the
ICTR Statute, the Regulation establishing the Special Panels for East Timor and the
Cambodian Law establishing the Extraordinary Chambers.18°

The defence of superior orders in the Bulgarian Criminal Code is broader than the defence

178 Criminal Code, Article 16. The original text reads as follows:

‘He e BUHOBHO M3BbPLLIEHO AESHNETO, KOETO € OCBLUECTBEHO B U3MbIHEHWE Ha
HenpaBomMepHa crnyxebHa 3anoBef, JafeHa MO YyCTaHOBEHUS pefl, ako T8 He
Hanara o4eBWAHO 3a feela NpecTbhnieHme.

179 Amnesty International, The international criminal court: Making the Right Choices — Part I: Defining
the crimes and permissible defences, Al Index: IOR 40/01/1997, 1 January 1997, Sect. VI.E.6.

180 Charter of the International Military Tribunal, annexed to the London Agreement (Nuremberg Charter),
8 Aug. 1945, art. 8 (‘The fact that the Defendant acted pursuant to order of his Government or of a
superior shall not free him from responsibility, but may be considered in mitigation of punishment if the
Tribunal determines that justice so requires.’); Allied Control Council Law No. 10, Punishment of
persons guilty of war crimes, crimes against peace and against humanity (Allied Control Council Law No.
10), 20 Dec. 1945, art.ll (4) (b) (‘The fact that any person acted pursuant to the order of his
Government or of a superior does not free him from responsibility for a crime, but may be considered in
mitigation.’), (published in the Official Gazette of the Control Council for Germany, No. 3, Berlin, 31
Jan. 1946); ICTY Statute, art. 7 (4) (‘The fact that an accused person acted pursuant to an order of a
Government or of a superior shall not relieve him of criminal responsibility, but may be considered in
mitigation of punishment if the International Tribunal determines that justice so requires.’); ICTR
Statute, art. 6 (4) (‘The fact that an accused person acted pursuant to an order of a Government or of a
superior shall not relieve him of criminal responsibility, but may be considered in mitigation of
punishment if the International Tribunal determines that justice so requires.’); Draft Code of Crimes
against the Peace and Security of Mankind, art. 5; UNTAET Regulation 2000/15 (establishing the
Special Panels for Serious Crimes, Dili, East Timor), 6 June 2000, sect. 21; Statute of the Special Court
for Sierra Leone (Sierra Leone Statute), art. 6 (4); Cambodian Law on the Establishment of the
Extraordinary Chambers, with inclusion of amendments as promulgated on 27 Oct. 2004
(NS/RKM/1004/006), art. 29. Although Article 33 of the Rome Statute permits the defence of superior
orders, for war crimes, it is narrowly circumscribed and does not apply to genocide or crimes against
humanity. It is applicable only to trials in the International Criminal Court and contrary to every other
international instrument adopted, including instruments subsequently adopted, such as the Statute of
the Special Court for Sierra Leone and the Cambodian Extraordinary Chambers Law.
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provided in Article 33 of the Rome Statute as it applies to all crimes, not just to war crimes.
Thus, it is likely that persons on trial in Bulgaria could have impunity for the worst
imaginable crimes in the world based on a plea that they merely were following orders.

Defences - ignorance and mistake of law

There is no defence of ignorance of the law in the Criminal Code. The defence of mistake of
fact in national law is provided in Article 14 of the Criminal Code:

‘(1) The unawareness of the actual circumstances belonging to the
corpus delicti excludes the deliberation regarding this crime.

(2) This provision also regards the negligent acts when the very
unawareness of the actual circumstances itself is not due to
negligence.’18!

The defence of mistake of fact in Bulgarian law seems to be approximately the same as the
defence of mistake of fact in Article 32 (1) of the Rome Statute:

‘A mistake of fact shall be a ground for excluding criminal
responsibility only if it negates the mental element required by the
crime.’182

Defences — insanity and mental deficiencies
The defence of insanity as spelled out in national law in Article 33 of the Criminal Code:

‘(1) Criminally responsible shall not be the person who acts in a state
of insanity, when to a mental underdevelopment or continuous or short-
term mental disorder could not have understood the quality or the
importance of the act or to handle his conduct.

(2) Punishment shall not be imposed to a person who have committed
a crime when, until the verdict, he lapses into a mental disorder, as a
result of which he cannot realise the quality or the importance of his

181 Criminal Code, Article 14. The original text reads as follows:

‘(1) HesHaHueTO Ha chakTuyeckmTe 06CTOATENCTBA, KOMTO NpUMHaAnexaTt KbM
CbCTaBa Ha MPeCTbNIEHNETO, N3KMI0YBaA YMUCbI1a OTHOCHO TOBa
npecTbhneHne.

(2) Tasm pasnopenba ce oTHacs 1 3a HenpeAnasnNMBUTE AeAHUs, KoraTo
CaMOTO He3HaHUWe Ha (hakTuyeckuTe 0BCTOATENCTBA HE CE AbMKM Ha
HenpeanasnueocT.’

182 Rome Statute of the International Criminal Court.
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conduct or handle it. Such a person shall be subject to punishment if
he recovers.’'8

It seems that the defence of insanity in Bulgarian law is broader than the ground for
excluding criminal responsibility because of a mental disease or defect in Article 31 (1) (a) of
the Rome Statute:

‘In addition to other grounds for excluding criminal responsibility
provided for in this Statute, a person shall not be criminally responsible
if, at the time of that person's conduct:

(a) The person suffers from a mental disease or defect that destroys
that person's capacity to appreciate the unlawfulness or nature of his or
her conduct, or capacity to control his or her conduct to conform to the
requirements of law.’184

The defence in Bulgarian law is broader since it excludes criminal responsibility if the person
suffers from a mental illness not only at the time of the conduct, but also after the conduct
and before the verdict.

Defences — intoxication

There is no defence of intoxication in the Criminal Code. On the contrary, for some crimes
(for example, offences defined in Articles 123 (3), 134 (3), 343 (3) of the Criminal Code)
intoxication may call for a more severe penalty than crimes committed because of
negligence. No specifications about voluntary or involuntary intoxication have been made in
the Criminal Code. Therefore, in respect to intoxication, Bulgarian law provides for stricter
liability than the Rome Statute (Article 31 (1) (b)) and there would be no risk of acts
criminalized under the Statute being legal under Bulgarian law.

183 Criminal Code, Article 33. The original text reads as follows:

’(1) He e Haka3aTeNHOOTIOBOPHO NULIETO, KOETO AeNCTBYBa B CbCTOsIHUE Ha
HEBMEHSIEMOCT - KOraTo nopaau yMCTBeHa Helopa3BUTOCT Unu
NPOABIDKUTESTHO UMK KPATKOTPaNHO Pa3CTPOMCTBO HA Cb3HAHUETO He € MO0
[a pa3bvpa CBOWCTBOTO UMW 3HAYEHUETO Ha U3BBLPLLUEHOTO MM Aa PHKOBOAU
NOCTBMKUTE CH.

(2) (M3m. - OB, 6p. 95 oT 1975 r.) He ce Hanara HakasaHue Ha nuue, KoeTo e
U3BbPLUWIIO NPECTBLNNEHNE, KOTaTO A0 NPOM3HACSHE Ha NpUcbAaTa u3nagHe B
pa3CTPOWCTBO Ha Cb3HAHMETO, BCIEACTBME HA KOETO HE MoXe Aa pa3bupa
CBOWCTBOTO WSIM 3HAYEHNETO Ha CBOMTE MOCTBIKW UMK Aa rM pbkoBoau. Takoa
nuLe NOAJSIEXMN Ha HakasaHue, ako o3apasee.’

184 Rome Statute of the International Criminal Court, Article 31 (1).
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Defences — Compulsion, duress and necessity

As Amnesty International has argued, compulsion, duress and necessity should not be
defences to crimes under international law, but should simply be grounds for mitigation of
punishment.'®® However, in a regrettable political compromise, Article 31 (1) (d) of the
Rome Statute permits, in strictly limited circumstances and only in trials before the
International Criminal Court, defences of duress in response to threats from another person
and of necessity (called ‘duress’) in response to threats from circumstances beyond a
person’s control.18

The defence of duress is defined in Bulgarian law in Article 12 of the Criminal Code:

‘(1) The act of justifiable defence shall not be considered socially dangerous - in order to
defend against an immediate illegal attack state or public interests, the personality or the
rights of the defender or of somebody else by causing damage to the aggressor within the
frames of the necessary limits.

(2) It is considered as excessive of the requirements of justifiable defence, when the defence
obviously does not correspond to the nature and the danger of the assault.’'®’

185 Making the Right Choices — Part |, supra, n. 179, at Sect. VI.E.3 and 4.
186 Rome Statute of the International Criminal Court, Article 31 (1) (d):

‘[iln addition to other grounds for excluding criminal responsibility provided for
in this Statute, a person shall not be criminally responsible if, at the time of that
person's conduct:

(d) The conduct which is alleged to constitute a crime within the jurisdiction of
the Court has been caused by duress resulting from a threat of imminent death
or of continuing or imminent serious bodily harm against that person or another
person, and the person acts necessarily and reasonably to avoid this threat,
provided that the person does not intend to cause a greater harm than the one
sought to be avoided. Such a threat may either be:

(i) Made by other persons; or
(ii) Constituted by other circumstances beyond that person's control.’
187 Criminal Code, Article 12. The original text reads as follows:

'(1) He e obLecTBeHoOMNacHO AesHNETO, KOETO € U3BBbPLUEHO NPU HensbexHa
oTOpaHa - 3a Aa ce 3aLMUTHAT OT HeMoCpPeACTBEHO NPOTUBONPABHO HanaaeHne
ObPXaBHW UM OBLLECTBEHU UHTEPECH, NIMYHOCTTA UNK NpaBaTa Ha
oTbpaHABaLLMA Ce UNW Ha APYr1ro Ypes NpuynMHaBaHe Bpean Ha Hanagatens B
pamkuTe Ha HeobxoaMmUTe npeaeny.
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The defence of necessity is reflected in Article 13 of the Criminal Code:

‘(1) The act committed by someone in case of paramount necessity is not socially dangerous
- to save state or public interests, as well as his own or somebody else's personal or
proprietary wealth from immediate danger, which the perpetrator could not have avoided in
any other way, if the damages caused by the act are less considerable than the prevented.

(2) No paramount necessity exists when the very avoiding of the danger represents a
crime.’188

The defence of necessity/duress in Bulgarian law is broader than the much narrower, but still
unsatisfactory, one reflected in Article 31 (1) (d) of the Rome Statute, since it includes any
state or public interest and mere personal or proprietary wealth. Although the current
provisions relating to these defences are wider than those in the Rome Statute, the
requirement of proportionality could substantially limit its scope for application, making its
application narrower than the defence in the Rome Statute. The prospect that these defences
can be applied for crimes under international law is nevertheless unsatisfactory for the reason
that it leaves a risk that criminal responsibility under Bulgarian law would be narrower than
that under the Rome Statute. This is because it would continue to permit compulsion, duress
and necessity to be defences to the worst imaginable crimes, instead of simply being factors
that can be taken into account in mitigation of punishment.

Defences — Defence of person or property

As Amnesty International has explained, self-defence and defence of others can be defences
to crimes under international law in certain limited circumstances, but only when the
response is reasonable and proportionate and, if deadly force is used, only when retreat is not
possible.18 Unfortunately, in another political compromise, the Rome Statute provides very
broad defences of self, others and property, but these defences apply only in trials before the
International Criminal Court. Bulgarian law, however, in some respects contains an even

(2) NpeBnwaBaHe nNpegenuTe Ha HensbexHaTa oTbpaHa nma, korato
3almTaTta sIBHO He CbOTBETCTBYBA Ha XapakTepa M onacHoCTTa Ha
HanageHueTo.’

188 Criminal Code, Article 13. The original text reads as follows:

'(1) He e obLuecTBeHOOMNACHO AESHNETO, KOETO € U3BBPLUEHO OT HAKOTO Npu
KpariHa HeobXxoaUMOCT - 3a fja crnacyv AbpXaBHU UMW OGLLECTBEHN UHTEPECH,
KaKTO ¥ CBOM WNW Ha APYIUro NUYHK UK UMOTHM Briara oT HenocpeacTeeHa
OMacHOCT, KOSITO AeeLbT He e MOrbi Aa u3berHe no Apyr HaumH, ako
NPUYUHEHUTE OT AEeSHNETO BPEAM Ca NO-Marko 3Ha4YUTESTHU OT
npegoTepaTeHuTe.

(2) Hama kpanHa Heo6XoAMMOCT, KOraTo CaMoTO OTBsirBaHe OT ONacHoOCTTa
CbCTaBMnsABa npecTbnnexue.’

189 Amnesty International, Making the right choices, supra, n. 179, sect. VI.E.5.
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broader definition of self-defence, without strict limits of reasonableness and proportionality
and the duty to retreat if possible.

The defence of person or property in Bulgarian law is defined in Article 12 of the Criminal
Code:

‘(1) The act of justifiable defence shall not be considered socially
dangerous - in order to defend against an immediate illegal attack state
or public interests, the personality or the rights of the defender or of
somebody else by causing damage to the aggressor within the frames of
the necessary limits.

(2) It is considered as excessive of the requirements of justifiable
defence when the defence obviously does not correspond to the nature
and the danger of the assault.

(3) It will not exceed the requirements of justifiable defence if: the
assault has been carried out through entering by force or by burglary
into a house.

(4) The perpetrator shall not be punished when he commits the act by
exceeding the requirements of justifiable defence if this is due to scare
or confusion. ‘1%

The defence of person or property does not contain any specific or additional provisions
excluding crimes under international law. Therefore, the broad general provisions of the
defence as reflected in Article 12 would apply to genocide, war crimes, crimes against
humanity, and other serious crimes under international law. The provisions for the defence of

190 Criminal Code, Article 12. The original text reads as follows:

‘(1) He e 06LLecTBEHOONACHO AESHNETO, KOETO € U3BBPLLEHO NPU HeM3bexHa
oTGpaHa - 3a ja ce 3alUTAT OT HENOCPeACTBEHO NPOTUBONPaBHO HanaaeHue
ObpXKaBHY UNu O6LLECTBEHN UHTEPECH, MMYHOCTTA MW NpaBaTa Ha
OTOpaHsIBaLLMs Ce Unu Ha APYrvro Ypes NpuYMHsiBaHe Bpeau Ha Hanagartens B
pamkuTe Ha HeobxoaMmuTe Npeaenu.

(2) NpeBuwaBaHe npegenvTe Ha HeusbexHaTa 0TOpaHa MMa, koraTo 3awmTara
AIBHO He CbOTBETCTBYBA Ha XapakTepa 1 OnacHOCTTa Ha HanageHWeTo.

(3) (N3m. - OB, 6p. 62 ot 1997 r., u3m. - 1B, 6p. 75 o1 2006 r., B cuna ot
13.10.2006 r.) Hama npeBuwaBaHe NpegenuTe Ha HensbexHaTa oTbpaHa, ako
HanageHMeTo e U3BBbPLLUEHO Ype3 NPOHUKBAHE C HACMIMe Unu ¢ B3roM B
xunuuie.

(4) (MpegnwHa an. 3 - B, 6p. 62 ot 1997 r., u3am. - [iB, 6p. 28 o1 1982 r., B
cuna ot 01.07.1982 r.) deeubT He ce Haka3Ba, KOrato U3BbPLUN AeSHMETO Npu
npesvLWaBaHe npegenuTe Ha HensbexxHaTa oTbpaHa, ako ToBa Ce ObMKM Ha
ynnaxa unv cmylieHwve.’
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person and property does not satisfy Bulgaria's obligations under international law because it
leaves a risk that the defence is applied beyond what would be consistent with the Rome
Statute and it does not include such requirements as the impossibility of retreat. Moreover, it
is difficult to imagine a situation in which committing genocide, crimes against humanity or
war crimes would be justifiable in self-defence or in defence of property.

6.2. PRESENCE REQUIREMENTS IN ORDER TO OPEN AN INVESTIGATION OR
REQUEST EXTRADITION

There appear to be no provisions expressly requiring the presence of a suspect in Bulgaria to
initiate an investigation of a crime. There is no requirement that the suspect ever was present
in Bulgaria for an extradition request (See Section 7.1.1.2 below).

A preliminary criminal investigation can be launched by a prosecutor, even against an
unknown perpetrator, as long as there is a legal ground and justified reason to believe that a
crime has been committed (Article 201 (1) of the Criminal Procedure Code).

However, the presence of the accused is important on later stages of investigations. Bulgarian
criminal procedure is based on adversarial principles and the right of defence. After the
suspect has been identified, he or she is summoned to provide evidence and defend himself
or herself (Article 219 (1) of the Criminal Code). Therefore, at this stage it may be necessary
that the suspect be in Bulgaria. However, according to Article 206 (1) Of the Criminal
Procedure Code investigations can proceed without the accused if this will not prevent the
discovery of the objective truth.

In practice it is necessary that the suspect must be present before the prosecutor can open a
formal investigation. The prosecutor may terminate the criminal proceedings before the
formal accusation if the absence of the accused can prevent the discovery of the objective
truth (Article 25 (2) and Article 244 (1) (1) of the Criminal Procedure Code). This ruling can
be appealed before the court of first instance or a superior prosecutor (Article 200 of the
Criminal Code).

Even if the prosecutor brings a formal accusation, the judge may terminate the criminal
proceedings on the same grounds. This is likely to be done since pursuant to Article 269 (1)
of the Criminal Procedure Code the presence of the accused in the court hearings is
mandatory in cases of indictment for grave crimes, such as crimes falling under universal
jurisdiction. The right of the accused to be present at trial is guaranteed also in Articles 55
(1), 25 (2) of the Criminal Procedure Code.

Thus, Bulgaria is able to open an investigation immediately as soon as it learns that a person
suspected of genocide or other crimes under international law is on his or her way to Bulgaria
or about to change planes at a Bulgarian airport. There is no need to wait until the suspect
has entered the country on a visit that would be too short to permit an investigation to be
completed and an arrest warrant issued and implemented. The absence of a presence
requirement also means that Bulgaria can accept cases transferred by the ICTY or ICTR more
easily by completing an investigation before the transfer and issuing an arrest warrant before
the transfer. If Bugaria were able to request extradition of a person suspected of a crime
committed abroad (see below in Section 7), the absence of a presence requirement would
mean that it could also help shoulder the burden when other states fail to fulfil their
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obligations to investigate and prosecute crimes under international law. Indeed, this
possibility was envisaged as an essential component of the enforcement provisions of the four
1949 Geneva Conventions, each of which provide that any state party, regardless whether a
suspect had ever been in its territory, as long as it ‘has made out a prima facie case’, may
request extradition of someone suspected of grave breaches of those Conventions.!®! If the
presence of the suspected perpetrator were to be necessary for an effective investigation,
respect of the rights of the accused and discovery of the objective truth in a particular case
and the person cannot be extradited to Bulgaria, it is very unlikely that a prosecutor would
decide to open a formal investigation.

6.3. STATUTES OF LIMITATION APPLICABLE TO CRIMES AND TORTS UNDER
INTERNATIONAL LAW

There are no statutes of limitations applicable to genocide, crimes against humanity and war
crimes, as defined under the Criminal Code. However, statutes of limitations apply to other
crimes under national law. They also apply to civil claims.

Statutes of limitations applicable to crimes

Bulgaria has been a party to the 1968 Convention on Non-Applicability of Statutory
Limitations for War Crimes and Crimes against Humanity since 21 May 1969. That treaty
provides that no statutory limitation shall apply to war crimes, particularly grave breaches of
the Geneva Conventions, or to crimes against humanity, including apartheid and genocide
(Article 1), and requires states parties to enact legislation ensuring that statutes of limitation
do not apply to these crimes and where such limitations exist, to abolish them (Article 1V). In
addition, statutes of limitation for crimes under international law are prohibited under
customary international law.19?

Bulgaria does not have a statute of limitations specific to crimes under international law.
Since international treaties are part of the Bulgarian legal system, the general statute of
limitations, as defined in Article 79 (1) of the Criminal Code, would be expected to apply.
However, pursuant to Article 31 (7) of the Constitution and Article 79 (2) of the Criminal
Code, the criminal prosecution and the serving of sentences for crimes against peace and
humanity in Chapter Fourteen cannot be barred by a statute of limitations. As discussed
above, the crimes against peace and humanity spelled out in the Bulgarian Criminal Code do
not fully comply with the list of these crimes under international law.

For all offences other than crimes against peace and humanity, the general statute of
limitations applies.

191 First Geneva Convention, Article 49; Second Geneva Convention, Article 50; Third Geneva
Convention, Article 129; Fourth Geneva Convention, Article 146.

192 See, for example, Ruth Kok, Statutory Limitations in International Criminal Law (London: Blackwell
2008; Amnesty International, The Prohibition of Statutory Limitations for Crimes under International Law
(forthcoming 2009).
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Criminal prosecutions for crimes not listed in Chapter Fourteen (Crimes against Peace and
Humanity) and the serving of sentences shall be barred where (i) the perpetrator has died; (ii)
where the term of statutory prescription has expired; (iii) where an amnesty has followed
(Article 79 (1) of the Criminal Code).

Prosecution for such crimes can be barred by a statute of limitations where (i) no prosecution
has been commenced in the course of twenty years for acts punishable by life imprisonment
without parole or life imprisonment and in the course of 35 years for murder of two or more
persons, or (ii) no prosecution has been commenced in the course of 15 years for acts
punishable by deprivation of liberty for more than ten years (Article 80 of the Criminal
Code).193

Statute of limitations applicable to torts

Bulgaria has a statute of limitations applicable to torts, defined in Chapter 7, Section Il of
the Code of Civil Procedure. Civil claims are time-barred five years after the claim arose.
However, a civil claim filed in connection with a criminal proceeding is not time-barred until
the statute of limitations for the underlying crime has expired. Pursuant to Article 62 (2) of
the Civil Procedure Code a tolling principle apply if it can be proven that the delay is caused
by specific unforeseeble circumstances that could not have been overcome.

6.4. DOUBLE CRIMINALITY

In contrast to extradition case (see Section 7.1.2.3 below), there is no requirement of double
criminality for prosecution of universal jurisdiction cases. If the Bulgarian Criminal Code is
applicable, the determination whether a crime occurred will be based solely on Bulgarian
law.

6.5. IMMUNITIES

According to Articles 69, 70, 103, 132 and 147 of the Bulgarian Constitution, members of
parliament, the president and the vice-president of Bulgaria, judges, prosecutors, criminal
investigators, and judges in the Constitutional Court enjoy immunity from criminal
prosecution in Bulgarian courts. Members of parliament, the president, and the vice-
president enjoy full immunity from prosecution in Bulgarian courts, whereas magistrates’
immunity covers only their official acts.!®*

According to Article 3 (2) of the Criminal Code, the immunity of foreign nationals, such as
diplomatic, consular staff, foreign heads of state, is guaranteed according to international
law—the two Vienna Conventions on Diplomatic and Consular Relations and a number of

% The punishment imposed is not served (i) where twenty years have elapsed from imposition, if the
punishment was life imprisonment without substitution or life imprisonment, or (ii) where 15 years have
elapsed from imposition, if the punishment was deprivation of liberty for more than ten years (Article 82
of the Criminal Code).

194 Daniela Boteva, ‘Implementation of the Rome Statute in Bulgaria’, 16 Finnish Yearbook of

International Law, 2005, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=996515.
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bilateral consular conventions:

‘The issue of liability of foreign citizens who enjoy immunity with
respect to the penal jurisdiction of the Republic of Bulgaria shall be
decided in compliance with the norms of international law adopted by
Bulgaria.” 19

In addition, Article 5 of the Criminal Procedure Code provides that:

‘With regard to persons who enjoy immunity from the criminal
jurisdiction of the Republic of Bulgaria, procedural actions provided by
this Code may be applied, only in compliance with the norms of
international law.'1%

Pursuant to Article 220 of the Criminal Procedure Code, no formal accusation can be brought
against a person who has immunity. Criminal proceedings in respect of the same person on
account of the same crime can be instituted after he or she is divested of immunity, if no
other barriers exist. There is no provison, however, clarifying the conditions or the barriers to
the prosecution of a person divested of immunity.

Immunities are, accordingly, regulated through a reference to international law. Every single
instrument adopted since the Second World War by the international community expressly
involving crimes under international law has rejected immunity from prosecution for such
crimes for any government official. Those instruments articulated a customary international
law rule and general principle of law. These immunities were rejected by the Nuremberg
Charter in 194597 and the Tokyo Charter in 1946.1%8

195 Criminal Code, Article 3(2). The original text reads as follows:

‘BBNpOCHT 3a OTFOBOPHOCTTA Ha YyXAEHLM, KOUTO Ce Non3yBaT C UMYHUTET Mo
OTHOLLEHWNE Ha Haka3aTenHaTa pucankuma Ha Penybnuka bwnrapus, ce
peliaBa cbobpa3HO C NPUETUTE OT HESl HOPMU Ha MEXAYHapoAHOTO Npaso.’

'% Criminal Procedure Code, Article 5. The original text reads as follows:

"CnpsiMO NuLa C UMYHUTET MO OTHOLLEHWE Ha HakasaTenHaTa lopUCANKUUS Ha
Penybnuka Bbnrapus npouecyanHuTe AeUCTBUS, NpeaBUAEHM B TO3U KOOEKC,
ce M3BBbPLUBAT B CbOTBETCTBIE C HOPMUTE Ha MEXAYHAPOAHOTO NpaBo.’

197 Charter of the International Military Tribunal, art. 8 (‘The fact that the Defendant acted pursuant to
order of his Government or of a superior shall not free him from responsibility, but may be considered in
mitigation of punishment if the Tribunal determines that justice so requires.’).

198 The Charter for the International Military Tribunal of the Far East, established by military order in
contrast to the Nuremberg Charter established by treaty, provided in Article 6 (Responsibility of
Accused):

‘Neither the official position, at any time, of an accused, nor the fact that an
accused acted pursuant to order of his government or of a superior shall, of
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Several of the international instruments adopted over the past half century were expressly
intended to apply to international or national courts or both, including the 1945 Allied
Control Council Law No. 10, the 1946 General Assembly resolution on the affirmation of the
principles of international law recognized by the Charter of the Nuremberg Tribunal, the
1948 Convention for the Prevention and Punishment of the Crime of Genocide (Genocide
Convention), the 1950 Nuremberg Principles prepared by the International Law Commission,
the 1954 Draft Code of Offences against the Peace and Security of Mankind (1954 Draft
Code of Offences), 1973 Convention for the Suppression and Punishment of the Crime of
Apartheid (Apartheid Convention) and the 1991 and 1996 Draft Codes of Crimes against the
Peace and Security of Mankind.!®?

The International Law Commission has explained why the official position of a person
accused of core crimes should not be a bar to criminal responsibility:

‘[Clrimes against the peace and security of mankind often require the
involvement of persons in positions of governmental authority who are
capable of formulating plans or policies involving acts of exceptional
gravity and magnitude. These crimes require the power to use or to
authorize the use of the essential means of destruction and to mobilize
the personnel required for carrying out these crimes. A government
official who plans, instigates, authorizes or orders such crimes not only
provides the means and the personnel required to commit the crime,

itself, be sufficient to free such accused from responsibility for any crime with
which he is charged, but such circumstances may be considered in mitigation of
punishment if the Tribunal determines that justice so requires.’

However, it was the only instrument to permit the official position to be taken into consideration in
mitigation of punishment.

199 Allied Control Council Law No.10, art. Il (4) (a) (‘The official position of any person, whether as Head
of State or as a responsible official in a Government Department, does not free him from responsibility
for a crime or entitle him to mitigation of punishment.’); U.N. G.A. Res. 95 (i), 11 Dec. 1946; 1948
Genocide Convention, art. IV (‘Persons committing genocide or any of the acts enumerated in Article Il
[conspiracy to commit, direct and public incitement to commit, attempt to commit and complicity in
genocide] shall be punished, whether they are constitutionally responsible rulers, public officials or
private individuals’); 1950 Nuremberg Principles, principle Il (‘The fact that a person who committed
an act which constitutes a crime under international law acted as Head of State or responsible
Government official does not relieve him from responsibility under international law."); 1954 Draft Code
of Offences, art. 3 (‘[tlhe official position of an individual who commits a crime against the peace and
security of mankind, even if he acted as head of State or Government, does not relieve him of criminal
responsibility or mitigate punishment.”); 1973 Apartheid Convention, art. Il (‘International criminal
responsibility shall apply, irrespective of the motive involved, to individuals, members of organizations
and institutions and representatives of the State, whether residing in the territory of the State in which
the acts are perpetrated or in some other State . . . *); 1991 Draft Code of Crimes, art. 13 (Official
position and responsibility) (‘The official position of an individual who commits a crime against the peace
and security of mankind, and particularly the fact that he acts as head of State or Government, does not
relieve him of criminal responsibility.’); 1996 Draft Code of Crimes, art. 6 (Official position and
responsibility) (‘The official position of an individual who commits a crime against the peace and security
of mankind, even if he acted as head of State or Government, does not relieve him of criminal
responsibility or mitigate punishment.’).
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but also abuses the authority and power entrusted to him. He may
therefore, be considered to be even more culpable than the subordinate
who actually commits the criminal act. It would be paradoxical to allow
the individuals who are, in some respects, the most responsible for the
crimes covered by the Code to invoke the sovereignty of the State and
to hide behind the immunity that is conferred on them by virtue of their
positions particularly since these heinous crimes shock the conscience
of mankind, violate some of the most fundamental rules of international
law and threaten international peace and security.’?%°

The International Law Commission explained that not only is an official position not a
defence, but it cannot be a procedural immunity:

‘[TIhe author of a crime under international law cannot invoke his
official position to escape punishment in appropriate proceedings. The
absence of any procedural immunity with respect to prosecution or
punishment in appropriate judicial proceedings is an essential corollary
of the absence of any substantive immunity or defence. It would be
paradoxical to prevent an individual from invoking his official position
to avoid responsibility for a crime only to permit him to invoke this
same consideration to avoid the consequences of this responsibility.’0!

Moreover, even international instruments establishing international criminal courts, including
the Rome Statute of the International Criminal Court (Rome Statute), Statute of the
International Criminal Tribunal for the former Yugoslavia (ICTY Statute),?°? Statute of the
International Criminal Tribunal for Rwanda (ICTR Statute),?° the UNTAET Regulation
establishing the Special Panel for Serious Crimes in Dili, Timor-Leste,?%* the Statute of the

200 1996 ILC Report, commentary on Article 7, pp. 26-27.

201 Jpid., 27.

202 |CTY Statute, Article 7.

203 |CTR Statute, Article 6

204 Article 15 (Irelevance of official capacity) of UNTAET Regulation 2000/15 provided:

‘15.2 The present regulation shall apply equally to all persons without any
distinction based on official capacity. In particular, official capacity as a Head
of State or Government, a member of a Government or parliament, an elected
representative or a government official shall in no case exempt a person from
criminal responsibility under the present regulation, nor shall it, in and of itself,
constitute a ground for reduction of sentence.

15.2 Immunities or special procedural rules which may attach to the official
capacity of a person, whether under national or international law, shall not bar
the panels from exercising its jurisdiction over such a person.’
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Special Court for Sierra Leone?®® and the Law on the Extraordinary Chambers of Cambodia?°®
envisaged that the same rules of international law reiterated in those instruments applied
with equal force to prosecutions by national courts. In particular, Article 27 (Irrelevance of
official capacity) of the Rome Statute provides:

‘1. This Statute shall apply equally to all persons without any
distinction based on official capacity. In particular, official capacity as
a Head of State or Government, a member of a Government or
parliament, an elected representative or a government official shall in
no case exempt a person from criminal responsibility under this
Statute, nor shall it, in and of itself, constitute a ground for reduction
of sentence.

2. Immunities or special procedural rules which may attach to the
official capacity of a person, whether under national or international
law, shall not bar the Court from exercising its jurisdiction over such a
person.’2%7

The inefficiencies in Bulgarian legislation and the implementation of international law
concerning immunities and universal jurisdiction were demonstrated in the case of the
Serbian colonel from the Yugoslavian army Chedomir Brankovic. In April 2005 Colonel
Brancovic, who has entered Bulgaria as a part of an official Serbian military delegation, was
arrested by Bulgarian police at the request of the Croatian bureau of Interpol. The Serbian
colonel was accused of committing of war crimes — arson of Catholic churches and killings of
civilian population in Croatia during the armed conflict in the former Yugoslavia. In May
2005, the Sofia Court of Appeals confirmed the earlier ruling of the Sofia City Court and
released Colenel Brankovic because of his immunity under the 1969 Convention on Special
Missions. Bulgarian courts did not take into consideration customary international law
discussed above regarding assertions of immunity with respect to crimes under international
law. Moreover, Bulgaria failed to exercise universal jurisdiction as provided in Article 6 (1) of
the Criminal Code (the crimes of which Colonel Brankovic is accused are defined in Chapter
Fourteen ‘Crimes against Peace and Humanity’ in Articles 414 (1) and 412 (a)).

205 Statute of the Special Court for Sierra Leone, art. 6 (Individual criminal responsibility) (2) (‘The
official position of any accused persons, whether as Head of State or Government or as a responsible
government official, shall not relieve such person of criminal responsibility nor mitigate punishment.’).
However, Sierra Leone has not yet revoked the amnesty for crimes under international law in the Lomé
Accord.

206 Article 29 of the Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia
for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea, with inclusion of
amendments as promulgated on 27 October 2004 (NS/RKM/1004/006) provides: ‘The position or rank
of any Suspect shall not relieve such person of criminal responsibility or mitigate punishment.” The
Extraordinary Chambers are a mixed international and national court.

207 Under the principle of complementarity set out in Article 17 of the Rome Statute, the International
Criminal Court acts as a court of last resort when states fail to investigate and, where there is sufficient
admissible evidence, to prosecute.
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6.6. BARS ON RETROACTIVE APPLICATION OF INTERNATIONAL CRIMINAL LAW IN
NATIONAL LAW OR OTHER TEMPORAL RESTRICTIONS

States have recognized for more than six decades that the prohibition of retroactive criminal
laws does not apply to national criminal legislation enacted after that conduct became
recognized as criminal under international law.2%8

According to Article 5 (4) of the Bulgarian Constitution, international treaties are considered
part of Bulgarian law. Therefore, in principle, bars on retroactive application of criminal law
will apply to crimes under international law, unless otherwise provided in international law.
However, in its Decision 7 of 1992, the Constitutional Courts stated that even if they have
been ratified and promulgated, international treaties cannot be directly applied unless their
provisions are incorporated into the Criminal Code. The Constitutional Court based its
decision on Article 5 (3) of the Bulgarian Constitution which defines the principle of non-
retroactivity:

‘No one shall be convicted for action or inaction which at the time it
was committed, did not constitute a crime.’2%?

Hence, international criminal law does not have a retroactive application in Bulgarian law.
Crimes defined under international law cannot be prosecuted in Bulgarian courts unless they
are incorporated into the Criminal Code.

Nevertheless, Article 7 of the the European Convention on Human Rights, to which Bulgaria
is a party since 7 October 1992, expressly states:

‘1. No one shall be held guilty of any criminal offence on account of
any act or omission which did not constitute a criminal offence under
national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at
the time the criminal offence was committed.

2. This article shall not prejudice the trial and punishment of any
person for any act or omission which, at the time when it was

208 Article 11 (2) of the Universal Declaration of Human Rights declares:

‘No one shall be held guilty of any penal offence on account of any act or
omission which did not constitute a penal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence was
committed.’

209 Constitution of the Republic of Bulgaria, Article 5. The original text reads as follows:

"Hukon He moxe fa 6bae ocbAeH 3a aevcTeme unu 6es3gencTemne, KOeTo He e
6uUno o6GsIBEHO OT 3aKOHa 3a NPECTbINIIEHNE KbM MOMEHTA Ha U3BBbPLLBAHETO

my.’
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committed, was criminal according to the general principles of law
recognised by civilised nations.’

Article 15 of the ICCPR, to which Bulgaria has been a party since 23 March 1976, contains
a similar provision.?10

Therefore, nothing in either article prevents Bulgaria from enacting legislation incorporating
crimes under international law into national law and permitting prosecutions for those crimes
committed prior to the legislation enactment, but after they were recognized as crimes under
international law.

6.7. NE BIS IN [DEM

The prohibition of double jeopardy (ne bis in idem) is a fundamental principle of law
recognized in international human rights treaties and other instruments, including the
ICCPR, the American Convention on Human Rights, Additional Protocol | and constitutive
instruments establishing the ICTY, ICTR, the Special Panels for Serious Crimes, Dili, Timor-
Leste and the Special Court for Sierra Leone.?'! However, apart from the vertical exception
between international courts and national courts, the principle only prohibits retrials after an
acquittal by the same jurisdiction.?'? This limitation on the scope of the principle can serve

210 Article 15 of the ICCPR reads:

‘(1) No one shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time when the criminal
offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender
shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognized by the community of
nations.’

211 |CCPR, Article 14 (7); American Convention on Human Rights, Article 8 (4); Additional Protocol I,
Article 75 (4) (h); ICTY Statute, Article 10 (1); ICTR Statute, Article 9 (1); UNTAET Reg. 200/15,
Article 11; Statute of the Special Court for Sierra Leone, Article 9.

212 The Human Rights Committee has concluded that Article 14 (7) of the ICCPR ‘does not guarantee
non bis in idem with regard to the national jurisdictions of two or more States. The Committee observes
that this provision prohibits double jeopardy only with regard to an offence adjudicated in a given State.’
A.P. v. [taly, No. 204/1986, 2 November 1987, 2 Selected Decisions of the Human Rights Committee
under the Optional Protocol 67, UN Doc. CCPR/C/OP/2, U,N. Sales No. E.89.XIV.1. This was also
recognized during the drafting of Article 14 (7) of the ICCPR. See Marc J. Bossuyt, Guide to the
“Travaux Préparatoires’” of the International Covenant on Civil and Political Rights, Dordrecht, Martinus
Nijhoff, 1987, pp. 316-318; Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR
Commentary, Kehl am Rhein, N.P. Engel, 1993, pp. 272-273; Dominic McGoldrick, The Human Rights
Committee: Its Role in the Development of the International Covenant on Civil and Political Rights,
Oxford, Clarendon Press, 1991.
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international justice by permitting other states to step in when the territorial state or the
suspect’s state fails to conduct a fair trial.

The principle of ne bis in idem (that one cannot be tried twice for the same crime) is
provided in Bulgarian law by Article 24 (1) (6) of the Bulgarian Criminal Procedure Code:

‘Criminal prosecution shall not be conducted and if conducted shall be
terminated where:

(6) In relation to the same person for the same crime there is a pending
criminal prosecution, a sentence that has entered into force, or an
ordinance, or a ruling or a directive in force closing the case’.?!3

There is no provision clarifying if, apart from internal court decisions, the principle of ne bis
in idem is applicable to the rulings of international courts and courts of foreign countries.
Therefore, it appears that a person can be tried in Bulgaria even though that person was tried
in another country or by an international tribunal for the same conduct.

However, at the present time, as an exception to the general rule, the principle of double
jeopardy (ne bis idem) may apply to a large extent to judgments from certain other states.
Regulation No. 44/2001 of January, 2001 of the Council of the European Union, binds
Bulgaria to recognize judgments in civil and commercial matters of courts of other European
Union member states. In addition, under Article 117 of the International Private Law Code,
judgments and acts of foreign courts will be recognized and enforced in Bulgaria if all the
requirements stipulated in Article 117 (paragraphs 1 to 5) are satisfied (See Section 5.1).

The Trial Chamber in the Tadi¢ case reached the same conclusion:

‘The principle of non-bis-in-idem, appears in some form as part of the
international legal code of many nations. Whether characterized as non-bis-in-
idem, double jeopardy or autrefois acquit, autrefois convict, this principle
normally protects a person from being tried twice or punished twice for the same
acts. This principle has gained a certain international status since it is
articulated in Article 14 (7) of the International Covenant on Civil and Political
Rights as a standard of fair trial, but it is generally applied so as to cover only
double prosecution in the same State.’

Prosecutor v. Dusko Tadic, Case No IT-94-1-A, July 15, 1999.
213 Criminal Procedure Code, Article 24 (1) (6). The original text reads as follows:

'He ce 06pa3yBa Haka3aTesiHO Npon3BoACTBO, a 06pa3yBaHOTO Ce npekpaTtasa,
KoraTto:

6. CNPsSIMO CbHLLOTO NKLE 3a CbLIOTO NPECTLMNMEHNE UMa HE3ABbPLLEHO
Haka3aTenHo NPOU3BOACTBO, BMsi3Na B cura npucbaa, NOCTaHOBMEHWE UN
BMSI3M0 B CMIa onpeerieHne unu pasnopexaaHe 3a npekpaTtsiBaHe Ha
nenotol.]
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6.8. POLITICAL CONTROL OVER DECISIONS TO INVESTIGATE AND PROSECUTE

In Bulgaria decisions to investigate and prosecute are made by the prosecutor. Pursuant to
Article 52 (2) of the Criminal Procedure Code, the investigating bodies operate under the
guidance and supervision of a prosecutor.

According to Article 27 (1) (4) of the Judicial System Act, prosecutors and investigating
bodies are appointed by the Supreme Judicial Council. The Supreme Judicial Council is
composed of 25 members 11 of whom are appointed by the National Assembly, 11 are
elected from whithin the Judiciary and three are members by law - the Presidents of the
Supreme Court of Cassation, the Supreme Administrative Court and the Chief Prosecutor
(Articles 16 (2),16 (3) and 17 (1) of the Judicial System Act). Pursuant to Article 1 (2) of
the Judicial System Act, the judiciary in Bulgaria is independent.

These provisions indicate that there is no direct political control over decisions to investigate
and prosecute and these decisions cannot be overruled by political actors.

6.9. RESTRICTIONS ON THE RIGHTS OF VICTIMS AND THEIR FAMILIES

The rights of the victims or their families are limited to reporting about a crime, providing
evidence throughout the criminal proceedings and seeking protection. Such persons cannot
initiate investigations and prosecutions for crimes of general nature (all crimes except certain
minor crimes). For these serious offences the criminal proceedings are led by the prosecutor.
However, if victims or their heirs have applied prior of the start of the criminal proceeding,?!*
they can participate as private prosecutors and conduct the prosecution along with the
prosecutor. The rights of the victims or their families are not limited with regard to their civil
claims for crimes of specific nature.

6.10. AMNESTIES

Amnesties and similar measures of impunity for crimes under international law are prohibited
under international law.2® Bulgaria has not expressly prohibited the application of its
amnesty provisions to crimes under international law, but it has not used these provisions for
such crimes.

The National Assembly can grant an amnesty to an individual found guilty of a crime in a
Bulgarian court. Bulgaria has not granted amnesties for crimes against peace and humanity
or for crimes under international treaties. Prosecution and the serving of punishment is
excluded where an amnesty has been granted pursuant to Article 79 of the Criminal Code.
An amnesty cancels the criminal nature of a certain kind of perpetrated acts or exempts from

214 The request for the status of a private prosecutor has to be made no later than the beginning of the
criminal proceeding before the court of first instance (written request) or during the first session of the
court of first instance (oral request). However, there are some other provisions in the Code of Criminal

Procedure that can lead to denial of victims® rights under international law and standards (See Section
5.4).

215 See, for example, Amnesty International, Sierra Leone: Special Court for Sierra Leone: denial of right
to appeal and prohibition of amnesties for crimes under international law, Al Index: AFR/012/2003, 31
October 2003.
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criminal responsibility and from the consequences of conviction for certain crimes (Article 83
of the Criminal Code).

In case of an amnesty in Bulgaria or in the state in which the judgment has been issued, the
execution of punishment under foreign sentence accepted for execution is terminated (Article
460 of the Criminal Procedure Code). There is no exception for persons securing sentences
for crimes under international law.
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1. EXTRADITION AND MUTUAL LEGAL
ASSISTANCE

7.1 EXTRADITION

Bulgaria is a party to several extradition treaties including the European Convention on
Extradition and its protocols, and a number of bilateral agreements on extradition, such as
the bilateral agreement on extradition between Bulgaria and the United States of September
2007 and between Bulgaria and India of October 2003. It has also signed and ratified a
number of international treaties providing for extradition (see Section 4.2). It also enforces
European Arrest Warrants.

Extradition is regulated by the Law on Extradition and European Arrest Warrant published in
the Official Journal No 46 of 3 June 2005 and amended by Official Journal No 52 of 6 June
2008. The first four chapters of the law (Articles 5 — 34) concern extradition while the fifth
chapter (Articles 35 — 65) contain provisions regulating European arrest warrants.

7.1.1. INAPPROPRIATE LIMITS ON MAKING EXTRADITION REQUESTS
There appear to be no inappropriate limits on the making of extradition requests in Bulgarian
law, but the numerous bilateral extradition treaties have not been analyzed.

7.1.1.1. Political control over the making of extradition requests

According to Article 23 of the Law on Extradition for a defendant whose sentence has already
entered into force the extradition request is made by the Chief Prosecutor. In a case the
extradition is proposed by an appropriate court the request is made by the Minister of
Justice, a political official.

7.1.1.2. Presence

There is no requirement that a suspect ever has been in Bulgaria in order for Bulgaria to seek
that person’s extradition (See Section 6.2 above).

7.1.2. INAPPROPRIATE BARS TO GRANTING EXTRADITION REQUESTS

As explained below, there are a number of inappropriate bars to the granting of extradition
requests based on universal jurisdiction for persons suspected of crimes under international
law, including the prohibition of the extradition of Bulgarian nationals.

7.1.2. 1. Political control over the granting of extradition requests

There is no political control over the granting of extradition requests. According to Article 16
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of the Bulgarian law on extradition, decisions whether to grant an extradition are made by the
regional court of the area where the suspect is located.

7.1.2.2. Nationality
Article 4 (2) of the Criminal Code, as amended in 2006, provides:

‘Article 4 (2) No citizen of the Republic of Bulgaria can be transferred
to another state or an international court of justice for the purposes of
prosecution, unless this has been provided for in an international
agreement, which has been ratified, published and entered into force in
respect to the Republic of Bulgaria.’?!®

Similar provisions are specified in Article 25 (4) of the Constitution.?!” Therefore, there is an
exception of the prohibition to the extradition of Bulgarian nationals — when it is provided in
an international treaty to which Bulgaria is a party. Presumably, this article does not require
that the international treaty expressly state that nationals of state parties must be extradited,
but simply that the state party must extradite or try persons. However, there does not appear
to be any jurisprudence expressly confirming this interpretation.

Article 6 (1) (1) of the Law on Extradition and European Arrest Warrant also provides that
extradition of a Bulgarian citizen shall be refused, except where required in an international
treaty, in force, to which Bulgaria is a party.

The Bulgarian Ministry of Justice contends that the prohibition of the extradition of Bulgarian
nationals is not inappropriate for two reasons. First, it contends that none of the state parties
to the European Convention on Extradition allows extradition of its nationals. However, some

state parties to this treaty do permit the extradition of its nationals. Second, the ministry says

#'® Criminal Code, Art. 4 (2), the original code reads as follows:

‘TpaxgaHuH Ha Penybnvka benrapus He moxe aa 6bae npefageH Ha gpyra
ObpXaBa UNu Ha MeXOYHapOAEH Cb/ 3a LIeNUTE Ha HakasaTenHo
npecrnensaHe, OCBEH ako TOBa € NpeABUAEHO B MEXAYHapOoAeH JOroBop,
patudmumpaH, obHapoaBaH v BNsi3bn B cuna 3a Peny6nuvka bvnrapus.’

27 Constitution of the Republic of Bulgaria, Article 25 (4):

‘No Bulgarian citizen may be surrendered to another State or to an international
tribunal for the purposes of criminal prosecution, unless the opposite is
provided for by international treaty that has been ratified, published and entered
into force for the Republic of Bulgaria.’

The original text reads as follows:

‘TpaxgaHvH Ha Penybnuka bbnrapus He moxe Aa 6bae npegageH Ha gpyra
ObpXaBa UNu Ha MeXayHapoAEeH CbJ 3a LiennTe Ha HakasaTenHo
npecnensaHe, OCBEH ako TOBa € NPeABUAEHO B MeXAyHapoaeH LOroBop,
patudmumpaH, obHapoaBaH v BNsi3bn B cuna 3a Penybnuvka benrapus.’
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that the prohibition is not absolute.218 Indeed, nacionality is not included in the conditions
under wich a European Arrest Warrant is rejected, listed in Article 39(*) of the Law on
Extradition. Moreover Bulgaria has amended Article 25 (4) of its Constitution in order to
make possible the extradition of nationals when requested with European Arrest Warrant or
other international treaty.

Since Bulgaria has already amended its Constitution and has expressly made an exception for
the European Arrest Warrant it will be appropriate to use the same principle in relation to
crimes against humanity and war crimes. In any event, the prohibition of the extradition of a
state’s nationals for that reason alone, is not appropriate when the conduct involved
constitutes a crime under international law.

7.1.2.3. Double criminality and territorial jurisdiction

Pursuant to Article 5 of the Law on Extradition and European Arrest Warrant, extradition is
allowed only when:

the act is a crime under Bulgarian law and under the law of the requesting country and

this crime is punishable by deprivation of liberty of not less than a year or other more
serious punishment.

Extradition is also possible to serve a sentence of deprivation of liberty of at least four
months imposed by the requesting country.

There are no exceptions to the principle of double criminality for certain crimes in case of
extradition to countries that are not part of the European Arrest Warrant system. This could
be problematic given that some crimes under international law are not defined under
Bulgarian law.

On the other hand there is exception of the principle of double criminality for certain serious
crimes in the provisions concerning European Arrest Warrant (Article 36 (2) and (3)).
According to the Bulgarian Ministry of Justice:

‘the principle of double criminality is a standard basis for the refusal of extradition pursuant
to the European Convention on Extradition and practice has shown that this principle does

not cause problems.’?1?

Nevertheless, as exceptions are provided for the principle of double criminality in the case of

218 | etter from the Bulgarian Ministry of Justice ‘Comments on the Report of Amnesty International
‘Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Justice’ to the
International Justice Project, Amnesty International, dated 28 November 2008.

219 | etter from the Bulgarian Ministry of Justice “Comments on the Report of Amnesty International
‘Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Justice” to the
International Justice Project, Amnesty International, dated 28 November 2008.
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European Arrest Warrant it would be appropriate for the same exceptions to be applied for
extradition in cases of crimes against humanity and war crimes, so that the risk of impunity
of serious crimes is avoided in the future.

According to Article 8 (5) of the Law on Extradition, extradition may be refused when the
crime was committed outside the territory of the requesting country when Bulgarian law does
not allow the initiation of criminal proceeding for such a crime. This ground for refusal is
inappropriate with respect to conduct constituting a crime under international law.

Consequently, there is a serious whether states seeking to exercise universal jurisdiction can
obtain extradition for international crimes which are not defined in Bulgarian law.

7.1.2.4. Political offence

Extradition is refused for a political crime or a related offence, except the offences, which by
virtue of a law or an international treaty to which Bulgaria is a party, are not considered
political (Article 7 (1) of the Law on Extradition). However, the scope of the term ‘political
offence’ is not defined in Bulgarian legislation. Therefore there is a risk that, unless a party
has expressly stated that a crime is not a political crime, that Article 7 (1) could bar
extradition.

7.1.2.5. Military offence

Extradition is refused for a military crime which is not a crime under general criminal law
(Article 7 (2) of the Law on Extradition. The scope of the term ‘military offence’ is not
defined in Bulgarian legislation.

7.1.2.6. Ne bis in idem

Extradition shall be refused when sentence of a Bulgarian court has entered into force
against the same person for the same crime (Article 7 (7) of the Law on Extradition).

Extradition may be refused if the criminal proceeding in Bulgaria for the same crime against
the same person was terminated (Article 8 (2) of the Law on Extradition) and a criminal
proceeding in Bulgaria for the same crime against the same person is pending (Article 8 (3)
of the Law on Extradition).

7.1.2.7. Non-retroactivity

In the Law on Extradition and European Arrest Warrant there is no express requirement that
the conduct have been a crime in Bulgaria at the time it occurred as a crime in the
requesting state, but there does not appear to be any jurisprudence on this point.

7.1.2.8. Statutes of limitation

Extradition shall be refused if prosecution would be barred by a statute of limitation either

under Bulgarian law or the law of the requesting country (Article 7 (6) of the Law on
Extradition).

Amnesty International March 2009 Al Index: EUR 15/001/2009



BULGARIA: END IMPUNITY THROUGH UNIVERSAL JURISDICTION 99
No Safe Haven Series No. 4

7.1.2.9. Amnesties, pardons and similar measures of impunity

Extradition shall be refused in case of an amnesty under Bulgarian law or the law of the
requesting country (Article 7 (6) of the Law on Extradition). According to the Bulgarian
Ministry of Justice, amnesties are universal grounds for the refusal of extradition.?2® Crimes
under international law, however, have a different status from ordinary crimes under national
legislation and therefore, refusal of extradition in case of amnesty should not apply to crimes
against humanity and war crimes.

7.1.3. SAFEGUARDS

There are several provisions in Bulgarian law that are intended to protect the rights of the
suspects, including the right to fair trial, the right to be free of torture or other ill-treatment
and the right to life, as well as provisions ensuring that only the crimes mentioned in the
extradition request are prosecuted.

Additional sageguards are provided in Article 6 (1) of the Law on Extradition, extradition shall
be refused in case of:

a person who is granted asylum in Bulgaria,

a person that cannot be criminally responsible under Bulgarian law.
Whether a person is a Bulgarian citizen, refugee or benefits from immunity, is determined at
the moment when the request for extradition is received (Article 6 (2) of the Law on
Extradition).
Morover, according to Article 7 (4) of the Law on Extradition, extradition shall be refused if it
is aimed at punishment on the basis of race, religion, citizenship, sex, marital status or
political convictions or it is determined that there is a risk of aggravating the person’s
situation, based on one or more of these grounds.

7.1.3.1. Fair trial

According to Article 7 (5) extradition shall be refused if the rights of the accused in the
judicial proceedings under international law are not guaranteed in the requesting country.??!

220 | etter from the Bulgarian Ministry of Justice ‘Comments on the Report of Amnesty International
‘Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Justice’ to the
International Justice Project, Amnesty International, dated 28 November 2008.

221 Law on Extradition and European Arrest Warrant, last amended June 2008, available at:
http://lex.bg/bg/laws/Idoc/2135504378, Article 7 (5) (translation by Amnesty International):

‘Extradition shall be refused:
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Pursuant to Article 8 (4) of the Law on Extradition, extradition may be refused if the person
whose extradition is requested was sentenced in the requesting country in his or her absence
and the person did not know about the prosecution against him or her, unless the requesting
state gives sufficient guaranties that the person will be provided with second hearing of the
case with right of defence.???

Extradition shall be refused where the person sought faces trial in an extraordinary court of
the person whose extradition is requested (Article 7 (3) of the Law on Extradition).2%

‘Where the person will be subjected by the requesting state to violence, torture
or to a cruel, inhuman or degrading punishment or his or her rights in relation to
criminal proceedings and the enforcement of his or her sentence are not
guaranteed in accordance with international law;’

The original text reads as follows:
"EkcTpaguums ce oTkasBa:...
aKko nuueTo We 6bae NoanoXeHo B Morellarta Abp)Xasa Ha Hacunuve,
n3Te3aHue UM Ha XXeCTOKO, HEYOBELLKO UMW YHU3UTENHO HakasaHue, Unu He
ca rapaHTupaHu npaBaTa My, CBbpP3aHu C HakasaTeIHOTO NPOU3BOACTBO U
M3MbIIHEHNETO Ha HaKa3aHMETO CbITMACHO U3NCKBaHWUSITA HA MEXOYHApO4HOTO

npasol[.]’

22| aw on Extradition and European Arrest Warrant, Article 8 (4):

‘Where the conviction was rendered in absentia and the person was not aware of
the prosecution against him or her, unless the requesting state gives sufficient
guaranttes that the person will be afforded a retrial of the case wherein his or
her right to defence will be exercised; *

The original text reads as follows:

’ako npucbaaTa e 6una nocTaHoBEHa 3a40YHO M NULIETO He e 3Haeno 3a
HakKa3aTenHoTO NpecreABaHe CPeLLy HEero, OCBEH ako Moreluara gbpxasa
fdafe [OCTaTbyHO rapaHLuum, Ye Ha NLEeTo ce OCUrypsisa NoBTOPHO
pasrnexaaHe Ha 4erloTo ¢ Npaeo Ha sawwmTal.]’

223 Law on Extradition and European Arrest Warrant, Article 7 (3):
‘Extradition shall be refused: ...

Where the person whose surrender is requested will be tried by an extraordinary
tribunal in the requesting state or where a sentence issued by such a tribunal
will be enforced against him or her;’

The original text reads as follows:
"EKCTpagmuma ce oTkasBa: ...

ako nmueTo, YMeTo npegaBaHe ce UCKa, e 6bae cbaeHo oT N3BbHPEeAEeH Cb
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7.1.3.2. Torture and other cruel, inhuman or degrading treatment or punishment

Extradition shall be refused in case of evidence that the person will be subject to violence
torture or cruel, inhuman or humiliating penalty (Article 7 (5) of the Law on Extradition).

7.1.3.3. Death penalty

Extradition shall be refused if death sentence could be imposed by the requesting country,
except if the applying state gives sufficient legal guarantees that the death sentence shall not
be imposed, or if it had been imposed — shall not be executed or shall be replaced by a
different penalty (Article 7 (8) of the Law on Extradition).?24

7.1.3.4. Humanitarian concerns

There are no provisions barring extradition based on humanitarian concerns.

7.1.3.5. Speciality

Article 31 (1) of the Law on Extradition and European Arrest Warrant provides for the
principle of speciality and sets the conditions where the principle is not applied:

‘The person who has been extradited by another country, may be
judged only for the offence for which the person has been surrendered,
except:

1. a subsequent consent of the other country is granted also for another
offence, committed before his or her surrender, or

B MorellaTa AbpXaBa Unu ako cpeLly Hero we 6bae npvBedeHa B
M3MbMHEeHVe Npucbaa, NOCTaHOBEHA OT TakbB CbA[.]

224 Law on Extradition and European Arrest Warrant, Article 7 (8):
‘Extradition shall be refused: ...

Where the law of the requesting state envisages a death penalty or such a
penalty has been imposed, unless the requesting state gives sufficient
guarantees that the death penalty will not be imposed or, where it has been
imposed, that it will not be carried out or will be substituted for another.’

The original text reads as follows:

‘ako 3a NPecTbNNEeHMETO 3aKOHbT Ha MoseLlaTa AbpXKaBa npeasuxkaa unm e
HarnoXeHO CMbPTHO Haka3aHue, OCBEH ako MosiellaTa AbpkaBa faae
[0CTaTb4YyHO rapaHuUmu, Ye CMbPTHOTO HakasaHue HaMa Aa 6bae HanoXeHo
UM aKo € HaNoXeHO - HAMa Aa 6bae N3NbAHEHO UN Lie 6bae 3aMeHEHo C
Apyro.’
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2. the person had the ability to leave the territory of the Republic of
Bulgaria and he/she did not leave up to 45 days after his/her final
discharge and has returned back on it, after he or she has left it.”??°

Article 61 (*) (1) of the law provides for speciality in case of an European arrest warrant.
Article 61(*) (2) defines the conditions when the principle of speciality is not applied:

‘1. the surrendered person had the opportunity to leave the territory of
the Republic of Bulgaria and did not leave up to 45 days after his/her
final discharging, or has returned again on it after he/she had left it.

2. for the offence no imprisonment or life sentence is stipulated;

3. the prosecution does not require imposing of a measure limiting the
personal freedom,

4. the required person has rejected the application of the principle of
peculiarity before the executing body simultaneously with the giving of
consent to surrender in the Republic of Bulgaria;

5. after the surrender in the Republic of Bulgaria , the required person
has explicitly rejected application of the principle of peculiarity for

offences committed before the surrender;

6. the executing body has given a consent not to apply the principle.’?2¢

25| aw on Extradition and European Arrest Warrant, Article 31 (1). The original text reads as follows:

‘NnueTo, NpeaaneHo oT Apyra Abpxasa, Moxe Aa 6bae CbaeHo camo 3a
NPecTbLMNEHNETO, 3a KOETO € NpeaaaeHo, OCBEH ako:

1. e nocneagano cbriacue Ha Apyrata bpxasa 3a CbAeHeTO My 1 3a ApYyro
npecTbneHne, U3BLPLLEHO Npeayn NpeaaBaHeTo My, Unu

2. T0 e nMaro Bb3MOXHOCT Aa HanycHe Teputopusita Ha Penybnuka bvnrapus
1 He ro e Hanpaswmno A0 45 fHM OT OKOHYaTEeNHOTO My ocBoboXAaBaHe Unu ce
€ 3aBbpHarno OTHOBO Ha Hesl, cried KaTo A e HanycHano.’

28 | aw on Extradition and European Arrest Warrant, Article 61 (*) (1). The original text reads as follows:

1. NpefageHoTo NLe € MMarno Bb3MOXHOCT [1a HarnycHe TepuTopuaTa Ha
Peny6nvka Bbnrapusi v He ro e Hanpaswmno 4o 45 AHU OT OKOHYaTENHOTO My
ocBoGoXaaBaHe U ce e 3aBbpHano OTHOBO Ha Hes, crief KaTo s e
HanycHarno;

2. 3a NPeCTbINNEHNETO He ce NMpedBukKaa HakasaHue nuiwasaHe ot ceoboaa
UMW [OXKUBOTEH 3aTBOP;

3. HakasaTenHoTo NPOM3BOACTBO HE M3NCKBA B3eMaHe Ha Msipka, KOSITO
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7.2. MUTUAL LEGAL ASSISTANCE

The conditions and restrictions on mutual legal assistance between Bulgaria and other states
or international courts are defined in the Law on Extradition and European Arrest Warrant, as
well as in Chapter Thirty Six, Section Il of the Bulgarian Code of Criminal Procedure,
entitled ‘International Legal Assistance in Criminal Cases’.
Pursuant to Article 471 (1) of the Code of Criminal Procedure, rendering of international
legal assistance to other states or international courts has to be governed by the provisions of
a international treaty to which Bulgaria is a party or based on the principle of reciprocity.
Article 471 (2) defines international legal assistance as a term comprising the following:

Service of process

Acts of investigation

Collection of evidence

Provision of information

Other forms of legal assistance, provided for in an international treaty to which Bulgaria is a
party or imposed by the principle of reciprocity.

There are no specific provisions regulating the cooperation with international courts.

Bulgaria is party to a number of multilateral and bilateral treaties relating to mutual legal
assistance.??’

orpaHu4aBa nu4yHaTa cBobopa;

4. NCKaHOTO NKLe ce e OTKasano npes U3MbHABALLMA OpraH oT npunaraHe Ha
npuvHUMna Ha ocobeHoCTTa e4HOBPEMEHHO C JaBaHe Ha cbrnacue ga bvae
npegageHo B Penybnuka Bwnrapus;

5. cnen npepaBsaHeTo My B Peny6nvn<a Bbnrapus nckaHoTo nuue M3pu4Ho ce e
OTKa3ano OoT npunaraHe Ha npuHUmMna Ha ocobeHocTTa 3a npectonneHuna,
M3BbPLUEHN NPpean HEroBoTo NpeaaBaHe,

6. M3NbIHABALLMAT OpraH e gan cbrnacve NpuHUMNbLT Aa He ce npunara.’

227 |n assition to the treaties discussed in Section 4.2, these treaties include 1956 Agreement with the
Federal Republic of Yugoslavia for Mutual Legal Assistance, entered into force 26 January 1957; The
European Convention of 20 April 1959 on Mutual Legal Assistance in Criminal Matters; 1988 Agreement
with Yemen for Legal Assistance on Civi and Criminal Matters, entered into force 22 January 1989 (SG
58/1988); UN Convention of 1988 against Illicit Traffic in Narcotic Drugs and Psychotropic Substances;
The European Convention of 8 November 1990 on laundering, search, seizure and confiscation of the
proceeds from crime; Agreement with the Republic of Azerberjan for Legal Assistance on Criminal
Matters, 29 June 1995; The Convention of 29 May 2000 on mutual legal assistance in criminal matters
between EU Member States and Protocol of 16 October 2001 on the Convention on Mutual Legal
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7.2.1 UNAVAILABLE OR INADEQUATE PROCEDURES
There do not appear to be any unavailable or inadequate procedures in legislation, but
bilateral mutual legal assistance treaties have not been analyzed for this paper.

7.2.2 INAPPROPRIATE BARS TO MUTUAL LEGAL ASSISTANCE
Article 472 of the Bulgarian Code of Criminal Procedure provides for refusal of international
legal assistance if:

‘... the implementation of the request could threaten the sovereignty,
the national security, the public order and other interests, protected by
law.’228

According to the Bulgarian Ministry of Justice, these reasons for refusal of
legal assistance are universal and are ‘included in all relevant international
instruments on these matters’. Consequently the Ministry finds that ‘these
grounds for refusal are fully justified and necessary’.??°

However, some of the grounds for refusal of international legal assistance in cases
threatening to the sovereignty of Bulgaria could lead to a denial of justice if other states
attempt to exercise universal jurisdiction with regard to crimes committed on Bulgarian
territory or by Bulgarian citizens. Moreover, the vague and broad phrasing of these conditions
creates potential of confusion and inappropriate refusal of international legal cooperation.

As Amnesty International has indicated in its paper, The international criminal court: Making
the right choices, Al Index: IOR 40/13/97, none of the wide variety of grounds for states to
deny mutual assistance to other states, with respect to ordinary crimes, are relevant to
international assistance by states with respect to crimes under international law. The concept
of national sovereignty is no longer seen as permitting states unrestricted license, but as
describing their rights and concomitant obligations within an international framework of law.
Therefore, the standard grounds for refusal — infringement of national sovereignty, security,
public order or other national interest, permitted to states by mutual assistance instruments
are not applicable to crimes under international law.

7.2.3. SAFEGUARDS

Bulgarian law provides several safeguards for the rights of the suspect. These include
recognition and enforcement of a foreign court sentence only if the sentence has been issued
in full compliance with the principles of the Convention for the Protection of Human Rights
and Fundamental Freedoms and the additional Protocol, to which Bulgaria is a party (Article

Assistance in Criminal Matters between EU Member States; Agreement with India for Mutual Legal
Assistance, September 2007.

228 Criminal Procedure Code, Article 471.

229 | etter from the Bulgarian Ministry of Justice: ‘Comments on the Report of Amnesty International
“Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Interior’ to the
International Justice Project, Amnesty International, dated 28 November 2008.
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463 (4) of the Criminal Procedure Code) and the offender has not been sentenced for a
political or military offence (Article 463 (4) of the Criminal Procedure Code). 2° Moreover,
according to Article 464 (4) and (5), foreign courts’ decisions are not recognized and
enforced if there are sufficient grounds to believe that a sentence has been imposed or
aggravated due to racial, religious, national or political considerations and the execution of
the sentence stands in contradiction to international obligations of the Republic of
Bulgaria.?3!

230 Criminal Procedure Code, Article 463 (3). The original text reads as follows:

‘Bnsasna B cuna npucbaa, MOCTaHOBEHA OT YyXAeCTpaHEeH Cbj, Ce NpusHaBsa u
M3MbIHABaA OT opraHuTe Ha Penybnuka bbnrapusi B cboTBeTcTBME C un. 4, an.
3, Koraro: ...

3. NpcbAaTa e NOCTaHOBEHa B MbIIHO CbOTBETCTBUE C MPUHLMNMTE Ha
KoHBeHUuATa 3a 3awwmTa Ha npaBaTa Ha YoBeKa U OCHOBHUTE CBOOOAM U Ha
NpOTOKONUTE KbM Hes, No kouTo Penybnuvka bbnrapus e ctpaHa.

4. feeUbT He e OCbAEH 3a NPecTbfeHne, KOeTo ce cHMTa 3a NONUTUYECKO Unn
3a CBbP3aHO C NOSIMTUYECKO NpecTbniieHue, nnm 3a BOEHHO I'lpeCT'bI'lJ'leHVIe.'

231 Criminal Procedure Code, Article 464 (4) and (5). The original text reads as follows:

‘NckaHe Ha Apyra obpxasa 3a Npu3HaBaHe U U3NbJIHEHUE Ha Npucbaa,
NnoCTaHOBEeHa OT HEeNH CbA, Ce OTXBbPIIA, KoraTo....

4. »ma JoCTaTbYHO OCHOBAHUA [a ce CMsITa, Ye MpucbhaaTa e HanoxeHa unm
yTEXHEHA N0 PacoBu, PENUIMO3HN, HALIMOHAMHWU UK NONUTUYECKU
cbobpaxeHus.

5. N3MbITHEHNETO NPOTUBOPEYN Ha MEXAYHAPOAHUTE 3a4bIDKEHNS Ha
Peny6nuka Bvnrapus.’
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8. SPECIAL POLICE OR
PROSECUTOR UNIT

There is no special police/prosecutor unit dealing with crimes under international law.
According to the Bulgarian Ministry of Interior pursuant to Article 194 of the Criminal
Procedure Code, the competent authorities to investigate crimes committed abroad are the
investigators from the National Investigation Service.?3? However, the Ministry of Interior did
not indicate that there was a specific unit within the National Intelligence Services staffed
with persons trained and experienced in the investigation of crimes under international law
with a specific mandate to do so. In addition, it appears that there is no similar unit of
prosecutors.

There are, however, special police units for other serious crimes such as terrorism and
organised crime. Therefore, a similar unit has to be created for crimes under international
law, such as genocide, war crimes and crimes against humanity.

232 | etter from the Bulgarian Ministry of Interior ‘Comments on the Report of Amnesty International
“Bulgaria: End Impunity through Universal Jurisdiction™ within the remit of the Ministry of Interior’ to the
International Justice Project, Amnesty International, dated 28 November 2008.

Amnesty International March 2009 Al Index: EUR 15/001/2009



BULGARIA: END IMPUNITY THROUGH UNIVERSAL JURISDICTION 107
No Safe Haven Series No. 4

9. JURISPRUDENCE

There is no relevant jurisprudence involving the exercise of universal jurisdiction by Bulgarian
courts over foreigners suspected of committing crimes abroad against foreigner. The case of a
Serbian colonel of the former Yugoslav army, Chedomir Brankovic, who was arrested by the
Bulgarian police by request of the Croatian bureau of Interpol for the alleged commission of
war crimes, has been discussed above in Section 2.2.
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RECOMMENDATIONS

Bulgaria should take the following steps so that it is not a safe haven for persons responsible
for the worst crimes in the world and so that it can cooperate effectively with other states in
the investigation and, where there is sufficient admissible evidence, prosecution of such
crimes in fair trials without the death penalty or other human rights violations.

Substantive law

Ratify, without any limiting reservations:

The 2006 International Convention for the Protection of All Persons from Enforced
Disappearance, which requires states to extradite or prosecute persons suspected of
committing enforced disappearances, and make declarations under Articles 31 and 32
recognizing the competence of the Committee to receive complaints from individuals and

states concerning alleged violations of the Convention.

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

Define crimes under international law as crimes under international law or amend current
legislation to address the concerns mentioned in Section 4 above with regard to the following
crimes, including:

genocide

crimes against humanity;

war crimes in both international and non-international armed conflict;

torture in both armed conflict and peacetime;

extrajudicial executions; and

enforced disappearances,
in accordance with the strictest standards of international law.
Ensure that crimes under international law, expressly defined in accordance with the strictest
standards of international law, are included in Chapter Fourteen (Crimes against Peace and

Humanity) of the Criminal Code to ensure that Bulgarian courts can exercise universal
jurisdiction over them.
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Define principles of criminal responsibility in accordance with the strictest standards of
international law and, in particular, ensure in Article 419 of the Criminal Code that the same
strict standards of criminal responsibility apply both to commanders and to other superiors.

Define defences in accordance with the strictest standards of international law and, in
particular, amend the Criminal Code to exclude as permissible defences superior orders,
duress and necessity, but permit them to be taken into account in mitigation of punishment.
In addition, the defence of property should be excluded for genocide, war crimes, crimes
against humanity and any other crime under international law.

Jurisdiction

Provide that courts have universal criminal jurisdiction over conduct amounting to crimes
under international law.

Provide that Bulgaria has an aut dedere aut judicare obligation to extradite a person in
territory subject to its jurisdiction who is suspected of committing a crime under international
law, provided that the suspect will receive a fair trial without the death penalty or other
human rights violations, or submit the case to its prosecution authorities for the purpose of
prosecution.

Where Bulgaria has not yet defined a crime under international law as a crime under national
law, ensure that its courts can exercise universal criminal and civil jurisdiction over that
crime under international law.

Bulgarian law enforcement and authorities

Ensure that Bulgaria can open an investigation of anyone suspected of a crime under
international law even if that suspect has never entered territory subject to Bulgaria’s
jurisdiction by codifying that police units can act in cases where foreign law enforcement
authorities inform Bulgarian authorities that a suspect is planning to visit Bulgaria. Expand
this position to include cases where the police receive information from other reliable
sources, such as victims or their families. Ensure that the Law on Extradition and European
Arrest Warrant expressly provides that Bulgaria can issue an arrest warrant and seek
extradition of anyone suspected of a crime under international law, even if that suspect has
never entered territory subject to Bulgaria’'s jurisdiction. In addition, to ensure that all states
can effectively share the responsibility of investigating and prosecuting persons suspected of
crimes under international law, make it clear that Bulgaria can open an investigation of a
crime under international law committed abroad even when the suspect is not present, either
with a view to a possible prosecution in Bulgaria or to assist law enforcement officials in
other states seeking to prosecute the suspect.

However, the law should ensure that the person suspected of such crimes is in territory of the
forum state subject to its jurisdiction a sufficient time before the start of a trial in order to

prepare for trial.

Ensure that legislation provides that the first state to exercise jurisdiction, whether universal,
territorial, active or passive personality or protective, to investigate or prosecute a person has
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priority over other states with regard to the crimes, unless a second state can demonstrate
that it is more able and willing to do so in a prompt and fair trial without the death penalty or
other serious human rights violations.

Procedure related to suspects and accused

Establish rapid, effective and fair arrest procedures to ensure that anyone arrested on
suspicion of committing crimes under international law will appear for extradition, surrender
or criminal proceedings in Bulgaria.

Ensure that the rights of suspects and accused under international law and standards related
to a fair trial, including those reflected in Article 55 of the Rome Statute of the International
Criminal Court, are fully respected.

Ensure that no one is subjected to torture or other cruel, inhuman or degrading treatment or
punishment, or other human rights violations.

Ensure that suspects and accused are not extradited to states where they risk death penalty,
torture or other cruel, inhuman or degrading treatment.

Procedure related to victims

Ensure that victims and their families are able to institute criminal proceedings based on
universal jurisdiction over crimes under international law through private prosecutions,
actions civiles, actio popularis or similar procedures.

Ensure that there is a provision in the Criminal Procedure Code enabling victims and their
families to initiate prosecution in cases where a crime under international law has been
reported to a prosecutor and the prosecutor has declined to act.

Ensure that victims and their families are able to file civil claims for all five forms of
reparations (restitution, rehabilitation, compensation, satisfaction and guarantees of non-
repetition) in civil and in criminal proceedings based on universal jurisdiction over crimes
under international law.

Ensure that victims and their families are fully informed of their rights and of developments
in all judicial proceedings based on universal jurisdiction concerning crimes under
international law.

Removal of legal, practical and political obstacles

Legal -

Amend Article 220 of the Criminal Code in order to provide expressly that any claimed state
or official immunities will not be recognized with regard to crimes under international law.

Provide that statutes of limitation do not apply to prosecutions or civil proceedings
concerning crimes under international law no matter when they were committed. Abolish any
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statutes of limitations that apply to crimes under international law no matter when they were
committed.

Provide and clarify that the principle of ne bis in idem, in Article 24 (1) (6) the Criminal
Code, does not apply to proceedings in a foreign state concerning crimes under international
law.

Reverse Decision No. 7 of 1992 of the Constitutional Court and ensure that courts can
exercise jurisdiction over all conduct that was recognized under international law as a crime
at the time that it occurred even if it occurred before it was defined as crime under national
law.

Amend Article 79 of the Criminal Code and Article 460 of the Criminal Procedure Code to
provide expressly that amnesties and similar measures of impunity granted by a foreign state
with regard to crimes under international law have no legal effect with respect to criminal or
civil proceedings.

Political -

Ensure that the criteria for prosecutors to use in deciding whether to investigate or prosecute
crimes under international law are developed in a transparent manner in close consultation
with civil society, made public, are neutral and exclude all political considerations.

Amend Article 129 (1) of the Constitution to ensure that promotions and disciplinary
proceedings for prosecutors are conducted by professional prosecutors or by independent
bodies with no executive or judicial membership.

Ensure that decisions whether to extradite persons suspected of crimes under international
law and to provide mutual legal assistance are made in accordance with neutral criteria and
exclude all inappropriate criteria, such as the prohibition of the extradition of nationals and
dual criminality.

Ensure that the final decision whether to request extradition under Article 23 of the Law on
Extradition or to provide mutual legal assistance is taken by an independent prosecutor,
subject to judicial review, and not by a political official.

Practical -

Improvements in investigation and prosecution in Bulgaria

Since there are special police units for other serious crimes such as terrorism and organised
crime, a similar special unit of police and prosecutors should be created for crimes under
international law committed abroad.

Ensure that such a unit:

has sufficient financial resources, which should be comparable to the resources
devoted to other serious crimes, such as "terrorism", organized crime, trafficking in
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persons, drug trafficking and money laundering,
has sufficient material resources,
has sufficient, experienced, trained personnel, and

provides effective training on a regular basis of all staff in all relevant subjects,
including international criminal law, human rights and international humanitarian law.

Establish a special immigration unit with sufficient staff and other resources to screen
foreigners seeking to enter the state, including immigrants, visa applicants and asylum
seekers, to determine whether they are suspected of crimes under international law.

Ensure that such a unit cooperates fully with police and prosecuting authorities in a manner
that fully respects the rights of all persons to a fair trial, including the right not to be
compelled to confess or testify against oneself.

Ensure that all judges, prosecutors, defence lawyers and others in the criminal and civil
justice systems are effectively trained in relevant subjects, including crimes under
international law, particularly crimes of sexual violence and crimes against children.

Improve the victim and witness protection and support unit, based on the experience of such
units in international criminal courts and national legal systems, so that it is able to protect

and support victims and witnesses involved in proceedings in the state, in foreign states and
in international criminal courts, including through relocation.

Improvements in cooperation with investigations and prosecutions in other states

Ensure that there are no obstacles to requests from foreign states for mutual legal assistance
in investigating and prosecuting crimes under international law, provided that the
proceedings in the requesting state are fully consistent with international law and standards
concerning the right to a fair trial and that cooperation is not provided when there is a risk
that it could lead to the imposition of the death penalty, torture or other cruel, inhuman or
degrading treatment or punishment or other human rights violations.

Ensure that requests for mutual legal assistance by foreign states can be transmitted directly
to the police, prosecutor or investigating judge directly, without going through cumbersome
diplomatic channels, but ensure that such requests are not complied with when there is a
risk that it could lead to the imposition of the death penalty, torture or other cruel, inhuman
or degrading treatment or punishment, unfair trial, or other human rights violations.

Improve procedures in Bulgaria for conducting investigations abroad, including through the
use of joint international investigation teams, with all the necessary areas of expertise.

Eliminate in law and practice any unnecessary procedural obstacles that would delay or
prevent the introduction of admissible evidence from abroad. Exclude any evidence that
cannot be demonstrated as having been obtained without the use of torture or other cruel,
inhuman or degrading treatment.
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Appoint a contact point responsible for crimes under international law, as provided in EU
European Council Decision, if this has not yet been done, who will be required to participate
for in the European Network of Contact Points on Genocide, War Crimes and Crimes against
Humanity, meetings of the Interpol Expert Meetings on Genocide, War Crimes and Crimes
against Humanity and other international and bilateral meetings.

Cooperate with Interpol in the maintenance of the database on crimes under international
law.

Take steps, in cooperation with other states, to draft, adopt and ratify promptly a new
multilateral treaty under the Council of Europe and UN auspices providing for extradition of
persons suspected of crimes under international law and mutual legal assistance with regard
to such crimes, excluding inappropriate grounds for refusal and including bars on extradition
and mutual legal assistance where there is a risk of the death penalty, torture or other ill-
treatment, unfair trial or other serious human rights violations.
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ANNEX — CIVIL CLAIMS IN CRIMINAL

PROCEEDINGS

CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each
procedure

Plaintiff in civil
proceedings

Civil Claimant

Private Prosecutor

Private Complainant

Who may invoke

Anyone suing

victim who

Victim or

Victim or heir

labour and family
matters.

certain minor
crimes)
specific
nature (certain
minor crimes)

(all but certain
minor crimes).

procedure a Bulgarian suffered damages | heir of victim who | of victim who has
resident or from the crime has suffered suffered damages
someone seated (Crim. PC 84 (1)) | direct material or from a crime which
in Bulgaria or heirs of the moral damage is prosecuted
someone victim who from a crime of following a
performing its suffered damages | general nature complaint of a
activities in from the crime (Article 76 of the victim. (Article 80
Bulgaria (Crim. PC 84 (1)) | Crim. PC). of the Crim. PC).
regarding any tort legal entity
anywhere. who suffered
Anyone suing | damages from
anyone regarding the crime (Crim.
atort in Bulgaria. | PC 84 (1))
Anyone suing
anyone regarding
a tort anywhere
when the
damages were
suffered in
Bulgaria.
Code of private
International Law
Articles 4 and
18).
For which crimes civil, general Crimes of Crimes of
commercial, nature (all but general nature specific nature

(certain minor
crimes).
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CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each
procedure

Plaintiff in civil
proceedings

Civil Claimant

Private Prosecutor

Private Complainant

CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each
procedure

Plaintiff in civil
proceedings

Civil Claimant

Private Prosecutor

Private
Complainant

Who may initiate
prosecution and
conduct
investigations

The civil
proceeding is
initiated by a
complaint of the
plaintiff.

For crimes of
general nature —
prosecution can
only be initiated
by the prosecutor.
Investigations are
conducted by the
prosecutor and
the investigating
bodies. The victim
can collect
additional
evidences but is
not obligated to
do so.

For crimes of
specific nature —
prosecution is
initiated by the
victim or his or
her heirs.
Investigations are
conducted by the
victim or his or
her heirs. They
can seek the
assistance of the
bodies of the
Ministry of
Interior for
information they
cannot collect
themselves.

Prosecution
can only be
initiated by the
prosecutor.
Investigations are
conducted by the
prosecutor and
the investigating
bodies. The victim
can collect
additional
evidences but is
not obligated to
do so.

Prosecution
is initiated by the
victim or his or
her heirs.
Investigations are
conducted by the
victim or his or
her heirs. They
can seek the
assistance of the
bodies of the
Ministry of
Interior for
information they
cannot collect
themselves.

Jurisdiction

Active
personality
jurisdiction
Passive

personality

Same as for
all other criminal
proceedings

Same as for
all other criminal
proceedings

Same as for
all other criminal
proceedings
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CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each

Plaintiff in civil

Civil Claimant

Private Prosecutor

Private Complainant

procedure proceedings
jurisdiction
Protective
jurisdiction
Conditions The same The request The

claim has not
already been filed
in a civil
proceeding
pursuant to the
Civil Procedure
Code (Article 84
(2) of the Crim.
PC).

The claim is
filed (orally or in
writing) no later
than the beginning
of criminal
proceedings (the
first court session
before the court of
first instance)
(Article 85 (3) of
the Crim. PC).

for participation as
a private
prosecutor has to
be filed no later
than the beginning
of criminal
proceedings before
the court of first
instance.

complaint must be
filed within six
months from the
date when the
victim has become
aware that a
criminal offence
has been
committed or from
the day on which
the victim has
received notice for
termination of pre-
trial proceedings
on grounds that
the offence is
prosecuted
following a
complaint of the
victim.
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CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each  [Plaintiff in civil Civil Claimant Private Prosecutor | Private
procedure proceedings Complainant
Rights To have a take part in Examine the Examine the
defence lawyer civil proceedings case file and case file and
To be (Crim. PC 87 (1)) | obtain excerpts obtain excerpts
informed about all demand (Crim. PC 79) (Crim. PC 82 (1)).
the act of the security for the Produce Produce
court and the civil claim (Crim. evidence (Crim. evidence (Crim.
other parties. PC 87 (1)) PC 79) PC 82 (1)).
Make examine the Take part in Take part in
requests, case file and proceedings proceedings
comments and obtain excerpts (Crim. PC 79) (Crim. PC 82 (1)).
objections (Crim. PC 87 (1)) Make Make
Produce produce requests, requests,
evidence file evidence (Crim. comments and comments and
appeal PC 87 (1)) raise objections raise objections
Summon make (Crim. PC 79) (Crim. PC 82 (1)).
third parties. requests, Appeal from Appeal from
Define the comments and acts contrary to acts contrary to
scope of the objections (Crim. interests (Crim. interests (Crim.
complaint. PC 87 (1)) PC 79) PC 82 (1)).
file an Conduct Withdraw the
appeal from prosecution complaint (Crim.
prejudicial acts of | alongside PC 82 (1)).
court during prosecutor (Crim. Be
proceedings PC 78 (1)) constituted in the

(Crim. PC 87 (1))

Continue the
prosecution after
prosecutor
terminates it
(Crim. PC 78 (2).

Appeal the
court’s decision to
deny participation
as a private
prosecutor.

course of judicial
proceedings as a
civil claimant.
Request
cooperation by
the bodies of the
Ministry of
Interior for the
collection of
information that
they themselves
cannot collect.

Al Index: EUR 15/001/2009

Amnesty International March 2009




120 BULGARIA: END IMPUNITY THROUGH UNIVERSAL JURISDICTION
No Safe Haven Series No. 4

CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each  [Plaintiff in civil Civil Claimant Private Prosecutor | Private
procedure proceedings Complainant
Remedies direct (not direct (not Cannot claim Cannot claim

indirect) material
damages (right
extends to
victim’s heirs)

direct (not
indirect) moral
damages
(discretion of the
court to award to
heirs of the
victim).

indirect) material
damages (right
extends to
victim’s heirs)

Direct (not
indirect) moral
damages
(discretion of the
court to award to
heirs of the
victim).

remedies for the
damages. In order
to claim any
compensation the
private prosecutor
has to request to
be simultaneously
constituted as a
civil claimant.

remedies for the
damages. In order
to claim any
compensation the
private
complainant has
to request to be
simultaneously
constituted as a
civil claimant.
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No Safe Haven Series No. 4

CIVIL CLAIMS IN CRIMINAL PROCEEDINGS

Features of each  |Plaintiff in civil Civil Claimant Private Prosecutor | Private
procedure proceedings Complainant
Restrictions Discretionary Discretionary A request for No right to

— Court may
refuse
jurisdiction
under Articles 4
and 18 of the
Code of Private
International
Law. Courts
cannot exercise
universal
jurisdiction in
civil
proceedings.

— Court can refuse
private
prosecution under
Articles 4 and 18
of Code PIL.

No right to
appeal the court’s
decision of denial
of the civil claim
(Crim. PC 271
(6))

The civil
claim cannot
cause the delay of
the criminal
proceedings
(Article 88 (2) of
the Crim. PC).

Civil claim
cannot continue if
the prosecutor
terminates
criminal
proceedings but
the claim can be
filed again before
a civil court
(Article 88 (3) of
the Crim. PC).
However, a victim
or victim’s heir
could avoid this
risk if the crime is
one of a general
nature and had
become a private
prosecutor.

participation as a
private prosecutor
cannot either
initiate
prosecution or
define the scope
of prosecution.

appeal the court’s
decision of denial
of participation as
a private
complainant
(Crim. PC 271
(6))
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No Safe Haven Series No. 4
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